hs JEN * 


2 =» - ry | 
9 n My * Mp 
" "— 


EVIDENCE. 


* ” — 


By a late Len Jover. * 
— Act 2 


1 


P 1 


The THIROD Eoir ien, corected; al 
many new REFERENCES added. 


: 
1— * _ 


| With a Complete TaBLE to the Whole. 


G ——— 


LONDON: 


Printed by His Majeſty's Law Printers, 


For W. Owz x, between the Temple Gates, 
Fleetſtreet. 


M DCC LXIX. 


— 
7 
2 


4 


«ths © 


, - 


* " 8 As do WT 8 x 4 2.5 K - ' , D 11 4 4 4 ry + 
K̃ PY | 2 RSS. 


THE 
PREFACE. 


| S the former Edition of this 
Work met with great ſuc- 


ceſs from the Public, the Edi- 


tor is Encouraged to publiſh a 
Third, which has been carefully 
corrected . throughout, with the 
Addition of many References to 


the beſt Authorities. The Rea-. 


der is defired to take Notice that 
Siderfin is referred to as it was 


publiſhed, not according to the 


Time the Caſes reported therein 
were taken, and of the following 
Abbreviations made uſe of in the 

Citations, 


. * 
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The Law of Evidence. 


Now what is to be done in all Trials of 
Right, is to range all Matters in the Scale of 
Probability, ſo as to lay moſt Weight where 
the Cauſe ought to preponderate, and there- 
by to make the moſt exact Diſcernment that 
can be, in Relation to the Right. 


Now to come to the true Knowledge of 
the Nature of Probability, tis neceſſary to 
look a little higher, and ſee what Certainty 
ts, and whence it ariſes. 


ALL Certainty 1s a clear and diſtin& Per- 
ception, and all clear and diſtin& Perceptions 
depend upon a Man's own proper Senſes; 
for this in the firſt Place is certain, and that 
which we cannot doubt of if we would, that 
one Perception or Idea is not another,.thas 
one Man is not another; that what belongs 
to one Man, does not belong to another; 
and when Perceptions are thus diſtinguiſh'd 
on the firſt View, it is called Sell-Ewidences 
or Intuitive Knowledge. 


Trzxz are ſome other Things whoſe 
Agreement or Difference is not known on 
the View, and then we compare them by 
the Means of ſome third Matter, by whi 
we come to meafure their Agreement, Diſ- 
agreement or Relation. 


As if the Queſtion be, whether certain 
Land be the Land of J. S. or J. N. and a 
Record be produced whereby the Land ap- 


pears 


The Law of Evidence. 
pears to be transferred from J. S. to J. N. 
now when we ſhew any ſuch third Percep- 
tion, that doth neceſſarily infer the ep 


in Queſtion, this is call'd Knowledge 

Demonſtration. The way of Knowledge 97 
neceſſary Inference is certainly the highelt 
and cleareſt Knowledge that Mankind is ca- 
able of in his way of Reaſoning, and there- 
Fr always to be ſought when it may be 


ad. 


DemonsTRATION is generally converſant 
about permanent Things, which being con- 
ſtantly obvious to our Senſes, do afford to 
them a very clear and diſtinct Compariſon ; j 
but tranſient Things that cannot always OC- 
cur to our Senſes are generally more ob- 
ſcure, becauſe they have no conſtant Being, 
but muſt be retrieved by Memory and Re- 


collection. 


Now moſt of the Buſineſs of civil Life 
ſubſiſts on the Actions of Men that are tran- 
ſient Things, and therefore oftentimes are 
not capable of ſtrict Demonſtration, which, 
as I ſaid, is founded on the View of our 
Senſes, and therefore the Rights of Men 


muſt be determined by Probability. 


Now, as all Demonſtration is founded on 
the View of a Man's own proper Senſes, by 
a Gradation of clear and diſtinct Perceptions, 
fo all Probability is founded upon obſcure 
and indiſtinct Views, or upon Report from 
the Sight of others. 


B 2 Now 


De Law of Evidence. 


Now this in the firſt Place, is very plain, 
that when we can't ſee or hear any Thing 
- ourſelves, and yet are obliged to make a 
Judgment of it, we muſt ſee and hear by 
Report from others; which is one Step far- 
ther from Demonſtration, which is founded 
upon the View of our own Senſes; and yet 
there is that Faith and Credit to be given to 
the Honeſty and Integrity of credible: and 
difintereſted . Witneſſes, atteſting any Fact 
under the Solemnities and Obligation of Re- 
ligion, and the Dangers and Penalties of 
Perjury, that the Mind equally acquieſces 
therein as on a Knowledge by Demonſtra- 
tion, for it cannot have any more Reaſon to 
be doubted than if we ourſelves had heard 
and ſeen it; and this is the Original of Trials, 
and all Manner of Evidence. $54 


Work 


Per Holt, THe firſt therefore and moſt ſignal Rule, 
6 Mod. 225, in Relation to Evidence, is this, That a 


248 


Ld. Raym. 154, Man muſt have the utmoſt Evidence, the 


74% 129% Nature of the Fact is capable of: For the 
2 Vern. 451, 591, Deſign of the Law is to come to rigid De- 


Cb pre. 59, 64, monſtration in Matters of Right, and there 
TO : can be no Demonſtration of a Fact without 
To Mods. the beſt Evidence that the Nature of the 


Stra. 526, 1122, : g . . 

See a o Carth. Thing is capable of; leſs Evidence doth 

131, 220, 225, Create but Opinion and Surmiſe, and does 

265, 12520 not leave a Man the entire Satisfaction, that 
. 5 , i 4 


$2, 174, 205, ö p 
431, 579, 584, 623, 624, 639, 640, 672, 673. Salk. 285, 286, 287. 2 Salk. 
690. 7 Mod. 129. Ld. Raym. 730, 734, 735, 1292, Stra, 162, See Barnard. 
K. B. 243. L. E. 130» pl. 115. 
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The Law of Evidente.. . 8 
ariſes from Demonſtration ; for if it be plain - 

ly feen in the Nature of the Tranſaction, * 

that there is ſome more Evidence that doth N 
not appear, the very not producing it is a . 
Preſumption, that it would have detected 

ſomething more than appears already, and 

therefore the Mind does not acquieſce in any 

Thing lower than the utmoſt Evidence the 

Fact is capable of. 5 


Now to underſtand the true Theory of 
Evidence, we muſt conſider two Things. 


| FIRST, The ſeveral Sorts of Teſtimony. 


Sxcovplir, The Force of Teſtimony to 
prove the Matter which is alledg'd. 


Fixsr, of the ſeveral Sorts of Teftimony, 
and that is again Twofold. | 


. Written. 3 
2. Unwritten, Tri. at Ni, Pri. 
207. 


I Iv the firſt Place, we are to conſider, 
which of theſe two Sorts of Evidence, is to 
be preferr'd in the Scale of Probability, when 
they ſtand in Oppoſition to each other. 


_ CICERO in his declaiming for Archias 
the Poet, gives a handſome Turn in Favour 
of the unwritten Evidence, pleading there 
for the Freedom of the Poet, when the Ta- 
bles of the Enfranchiſement were loſt ; and 
it is to this Senſe, : 
| B 3 « We 


See Vol. II of 
Gutherie's Tran. 
of Tully's Orat, © 


Theo. Evid, 1. 
Tri. at Nu ris 


The Law of Evidence. 


0 


* We have here the plain Teſtimom of a 

Man of Integrity and Honour, which can 
* never be corrupted or changed, and can we 
Je prejudiced in the want of the Tables that 
e are confeſsd to be ſubjett to much Corrup- 
&« tion and Alteration ?” But the Ballance of 
Probability is certainly on the other Side, 
for the Teſtimony of an honeſt Man, how- 
ever fortified with the Solemnities of an 
Oath, is yet liable to the Imperfections of 
Memory, and as the Remembrance of Things 
fail and go off, Mea are apt to entertain 
Opinions i in their Stead, and therefore the 
Argument turns the other Way, in moſt 
Caſes; for the Contracts reduced to Wri- 
ting, are the moſt ſedate and deliberate Acts 
of the Mind, and are more advantageouſly 
ſecured from all Corruption, by the Forms 
and Solemnities of the Law, than they poſ- 
ſibly could have been, if they were retain'd 
in Memory only; from hence therefore, we 
ſnall begin with the written Evidence, that 
has the firſt Place in the Diſcourſes of Pro- 
bability. 


Written EVIDENCE. 
Written Evidence is again Twofold, viz. 


I. PuBLIck. 
2. PRIVATE, between Party and Party. 


Figsr Publick, and that is alſo Twofold. 
1. R- 


The Law of Evidence. 


1. Recorns. | | 
2. MaTTExs of inferior Nature. 


Ax p firſt of Records: Theſe are the Me- Theo. Evid. 


morials of the Legiſlature, and of the King's * 28 


Courts of Juſtice, and are authentick be- 
yond all Manner of Contradiction: They are 
(if a Man may be permitted a Simile from 
another Science) the proper Diagrams for the 
Demonftration of Right, and they do con- 
ſtantly preſerve the Memory of the Matter 
that it 1s ever permanent and obvious to the 
View, and to be ſeen at any Time in all the 
Certainty of Demonſtration, in as much as 
the Record, as is obſerved elſewhere, can 
never be proved “ per notiora, for a Demon- 
ſtration is only appealing to a Man's own 
Conceptions, which can never be done with 
more Conviction than where you draw the 
Conſequence, for what is alteady + conceſſum, 
and conſequently, there can be no greater 
Demonſtration in a Court of Juſtice, than to 
appeal to its own Tranſactions. 


BuT Records being the Precedents of the 
Demonſtrations of Juſtice, to which every 
Man has a common Right to have Recourſe, 
cannot be transferred from Place to Place, 
to ſerve a private Purpoſe; and therefore 
they have a common Repoſitory from whence 
they ought not to be removed, but by the 
Authority of ſome other Court, and this is 
in the Treaſury of Maſtminſter; and this 


Mare notoriaus. + Granted. 


B 4 Piece 


Theo. Evid. I, 


8 The Law of  Evidente: 
Piece of Law is plainly agreeble to all 
Manner of Reaſon x Juſtice : For if one 
Man might demand a Record to ſerve his 
own Occaſions, by the ſame Reaſon any 
other Perſon might demand it, but both 
could not poſſibly poſſeſs it at the ſame 
Time in different Places, and therefore it 
muſt be kept in one certain Place in com- 
mon for them both; beſides theſe Records, 
by being daily removed, would be in great 
Danger of being loſt, and conſequently it is 
on all Hands convenient that theſe Monu- 
ments of Juſtice ſhould be fixed in a certain 
Place, and that they ſhould not be tranſ- 
ferred from thence, but by public Autho- 
rity from ſuperior Juſtice. | 


. THz Copies of Records muſt be allowed 


"I in Evidence, for fince you cannot have the 
cb. Reg. 13, Original, the beſt Evidence that can be had 
Co. lit. 22 fl a. b. of them is a true Copy; and the Rule of 


GE Car. 20% Evidence commands no farther than to pro- 


441, 442 duce the beſt that the Nature of the Thing 


— . is capable of; for to tie Men up to the Ori- 


317, 360. ginal that is fixed to a Place, and cannot 
Fl. Cons J. be had, is totally to diſcard their Evidence; 


_ 148. b. but it were very hard and injurious, to re- 
Dy. 29. pl. 199, move from Evidence the beſt and moſt au- 


200. a. 1 
7555 thentick Teſtimony, becauſe it is ſo guarded 
alm. 87. 

Rol. Rep. 332. 2 Rol. Rep, 172, 1971. Mod. Rep. 266. Doct. Pl. 215. Saund. 

9, 10. Mod. 8, 42, 43. 74, 108, 109, 126, 292, 507, &c. 568 &c, 518. 

12 Mod. 3, 24, 394, 414, 494, 500, 579. 8 Mod. 75, 322. 9 Mod. 66. 2 Vern. 

471, $91, 603, Ch. Pre. 166. Eq, Abr. 228. Ld. Raym. 153, 154, 746. 

2 Ld, Raym. 763, 967, 1126, 1536. Stra. 401, 526. 2 Stra. 1122, 1186, 1198, 

1241. Tri. per Pais 3d, Edit. 166, 228, State Trials 44. Langhorn's Tal, 

3 Leu, 387, 388, 8 Geo. c, 25. ſect. 2. L. E. 82. pl. 5. | 
and 
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The Lam of Evidenee; 


and confined by the Law, that it cannot be 
had or produced itſelf: For then the Rules 
of Law and Right would be the Authors of 
Injury, which is the higheſt Abſurdity: For 
in many Caſes, Juſtice muſt fail without 
Proof from the Records, when themſelves 
cannot be had at the Trial. 


Bur a Copy of a Copy, is no Evidence, 
for the Rule demands the beſt Evidence, 


Theo, Evid. 1. 
Tri. at Ni. Pri. 


that the Nature of the Thing admits, and = Bac. Abr. 
a Copy of a Copy can't be the beſt Evi- © 7P 


dence, for the farther off a Thing lies from 
the firſt original Truth, ſo much the weaker 
muſt the Evidence be, and therefore they 
muſt give a true Copy in Evidence, which 
is to reduce it to its firſt and beſt Certainty : 
Beſides, where you will give the Copy of a 
Copy in Evidence, there muſt be a Chaſm 
or Gap in your Evidence; for if you have 
the firſt Copy, and by Oath or otherwiſe 
prove that a true Copy, then the ſecond 
Copy is altogether idle and inſignificant z If 
you have only the ſecond Copy, then it can- 
not appear that the firſt was a true Copy, 
becauſe it is not there to be ſworn to, and 
by conſequence it is not proved in Court, 
and there it is no Evidence, and conſequent- 
ly the Tranſcript of that, which is in itſelf 
not Evidence, cannot be Evidence“. 


Hence it is, that in an Ejectment upon Kent. Trin At. 


an Elegit, you muſt prove not only the 


1709. per Tracy, 
Wilſon and Wi- 


cherly 
* By Stat. 20 Geo. 2. e. 24. ſect. 14. Copies of Letters of L. E. 263. 


Attorney, &c, relating to Prize Money, &c. made Evidence. 
Judg- 


Tri.per Pais 191. 


10 The Law of Evidence, 
Judgment, and by the Judgment Roll that 


the Elegit iffued, and was returned, but 
you mult prove the Writ of Elegit by a 
true Copy thereof, and the Inquiſition there- 
on, becauſe the Notice of the Judgment 
Roll, is no more than that the Party did 
ele& ſuch Execution to iſſue, and it is the 
Elegit and- Inquiſition upon it, that carves 
out the Term, and gives the Title of En- 
try, ſo that the Judgment Roll is no more 

than a Memorandum, that it was iſſued and 
returned, and the Copy thereof is no Evi- 
dence, being but a Copy of that, which is 
but a Copy or Memorandum of the Thing 
itſelf. Sed Quære, becauſe Holt was then of 
a difterent Opihion, and was for allowing 
the Entry of the Roll to be good Evidence, 
that the Elegit had iſſued; for a Notice on 
the Roll of the Being and Return of the 
Elegit, is as good Evidence, that ſuch Ele- 
git was, as a Copy thereof. 


Theo, Evid. a. THE firſt Sort of Records, are Acts of 
. Parliament, theſe are the Metnorials of the 
Legiſlature, and therefore are the higheſt 
and moſt abſolute Proof; And they either 
relate to the Kingdom in general, and then 
are called General Acts of Parliament, or 
only to the Concerns of private Perſons, and 


are thence called private Acts. 


> Salk. 566, Ox General Acts of Parliament, the print- 
70 Med. 216, ed Statute Book is Evidence; not that the 


726, 181. 

Keh. 2. : 

ou Cent. 280. pl. 5. Hale's Hiſt. of the Com. Law 15, 16, Styl. 462. 
E. 89. Tri. per Pais 226, 232. Stra. 446. 3 R. S. L. go, 


printed 


"I 
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De Lad of Buble. > 
tick Copies of the Records themſelves, for 
there is no abſolute Aſſurance of their Exact- 
neſs, but every Perſon is ſuppoſed to appre- 
hend and know the Law which he is bound 
to obſerve, and therefore the printed Sta- 
tutes are allowed to be Evidence, becauſe 
they are the Hints to that which are. ſup- 
poſed to be lodged in every Man's Mind 

A ſaving Proviſo may be given in Evi- Jon. 320. 
dence on the general Ifſue, becauſe if the 3: Ab. 893 
Party be within the Proviſo, he is not guil- Theo. Evid. 7. 
ty on the Body of the Act, on which the .“ N. Pr 
Action is founded, and conſequently, if the 
Defendant ſhews he is within the Proviſo, 
he is not guilty * Contra formam Statuti. 


STATUTES 


Ir an Action or Information be brought zl. Abr. 683, 
on a penal Statute, and there is another Sta- 2 
tute that diſcharges or exempts the Defen- 11 
dant from the Penalty, this ought to be 
pleaded, and cannot be given in Evidence on 
the General Iſſue; for the General Iſſue is 
but a Denial of the Plaintiff's Declaration, 
and the Plaintiff has proved him guilty 
when he hath proved him within the Law. 
upon which he hath founded his Declaration, 
ſo that the Plaintiff hath perform'd what he 
hath undertaken; but if the Defendant would 


exempt himſelf from the Charge of the Plain- 


* Arainſt the Form of the Statute, 


tiff, 


17 


2 Rol. Abr. 683. 
Theo. Evid. 7. 
Tri. at Ni. Pri. 
211. 


The Law of Ruidenee. 
tiff, he ſhould not have denied the Declara- 
tion, but have ſhewn' the Law which dif- 
charges him. 1 renn 5 „eee 


Axor HER Difference is taken between 
where the ſaving Proviſo is Matter of Fact, 
and where *tis a Point of Law: For when 
tis meer Matter of Fact, it may be given in 
Evidence, for the Reaſon formerly given; as 
if an Action of Debt be brought againſt a 
Spiritual Perſon for taking a Farm, the De- 
fendant pleads * Quod non habuit nec tenuit ad 
Firmam contra formam Statuti. Upon this 
Iſſue join'd, the Defendant may give in Evi- 
dence, that it was for the Maintenance of his 
Houſe, according to the Proviſo of the Sta- 


tute, for this is not againſt the Statute. 


wid. 


Theo, Evid. 8. 
Tri. at Ni. Pri. 
211. 


F the Statute, 


Uro an Information on the 5 &6 E. 6. c. 
14. againſt Ingroſſing, the Defendant on the 
general Iſſue, cannot give in Evidence a Li- 
cence of three Juſtices of Peace according 
to the Proviſo in the Statute, becauſe whe- 
ther there be a ſufficient Authority given is 
a Point of Law, and therefore ought to be 
pleaded, and cannot be given in Evidence 


without pleading it. 


Ix private Acts of Parliament the printed 
Statute Book is not Evidence, tho' reduced 
into the ſame Volume with the general Sta- 
tutes, but the Party ought to have a Copy 
compared with the Parliament Roll; For 
Private Statutes do not concern the Kingdom 


® That. be was not poſſeſſed of, or bel the Farm againſ# the Form 
in 


Dre Nan I 3 
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m general, and therefore no Man is under - 
ſtood to be .poſſeſs'd of them, as they are of 
- thoſe general Laws which are ſet up as the 
Regularion of their. own Actions, and conſe- 
quently the Private Statutes are no Intimation 
to what is already known, but they are the 
Rules and Degrees that relate to the Private 
Fortune of this or that particular Man, which 
no one elſe is under any Obligation to under- 
ſtand or take Notice of, and therefore they 
ought to be proved with the ſame Punctua- 
lity as the Copies of all other Records, for 
they are not conſidered as already lodged in 

the Minds of the People. | 


Quere: For it ſeems the better Opinion that 1 Mod. 126. 
the Copy of Private Acts allowed to be Evi- 1.2. as 
dence, ought to be under the Great Seal. - 


Bur my Lord Chief Juſtice Parker allow- 10 Mod. 353. 
ed the printed Statute to be Evidence, in the dete dass 
Caſe of the College of Phyſicians and Doctor not appear there. 
Weſt, of the Truth of a Private Act of Le. Nm. 478. 
Parliament touching the Inſtitutions of the 
College of Phyſicians, becauſe the printed 
Statute Book is printed by the Queen's Au- 
thority, and therefore tho? it be not ſo good 
Evidence of a Copy as an Exemplification 
under Seal, yet it muſt be ſuppoſed as good 
an Evidence of the Truth of the Copy as a 
Copy compared with the Rolls and ſworn by 
the Teſtimony of any Witneſs, which is al- 
lowed daily as a good Proof of the Copy of 
a Record: For a Copy printed by publick 
Authority derives more Credit from that Au- 

| thority 
4 


14 The Law of Evidence. 
thority than it would from the Teſtimony of 
| any living Witneſs that had compared i It. 


| Taz next Thing is the Copies of all other 
Records, and they are Twofold. 


Under Seal, 


and 
Not under Seal. 


1 „ Fr ks under Seal, and theſe are call'd by 
Tri a N Po a particular Name Exemplifications, and are 
212. of better Credit than any ſworn Copy: For 
| the Courts of Juſtice that put their Seals to 
the Copy, are ſuppoſed more capable to exa- 
mine, and more exact and critical in their 
Examinations, than any other Perſon is or 
can be; and beſides there is more Credit to 
be given to their Seal, than to the Teſti- 
mony of any private Perſon ; ; and therefore 
we are more ſure of a fair and perfect Copy 
when 1t comes atteſted under their Seals, than 
if it were a Copy ſworn to by any private 


Perſon whatſoever. 


Exemplifications are Twofold. 
Under the Broad Seal, 
or 


Under the Seal of the Court. 


Sid. 145, 746, UNDER the Broad Seal; ſuch Exemplifica- 
Pl Com. 412. a, tions are of themſelves Records of the great- 


eſt Validity, and to which the Jury ought to 
give 


The La of Evidence. 15 


ive Credit, under the Penalty of an Attaint; 
507 there is more Faith due to the moſt ſo- 
lemn Atteſtations of Publick Authority than 
any other Tranſactions whatever; and there- 
fore a Falſification in this Caſe is High Treaſon, 


Wurx a Record is exemplified under the 3 int. 173. 
Great Seal, it muſt either be a Record of 
the Court of Chancery, or be ſent for into 
the Chancery by a Certiorgri, which is the 
Center of all the Courts, and from thence 
the Subjects receive a Copy under the At- 
te ſtation of the Great Seal: For in the firſt 
Diſtribution of the Courts, the Chancery held 
the Broad Seal, from whence the Authority N 
iſſued to all Proceedings, and thoſe Proceed- 
ings can't be copied under the Great Seal, 
unleſs they come into the Court where that 
Seal is lodged. 

Bur if Exemplifications under the Broad 0tjeaion. 
Seal are the higheſt Evidence that the Na- 
ture of the Thing is capable of, then why 
are any Proofs admitted but them, ſince the 
chief Rule in Relation to Evidence demands 
the higheſt Evidence the Nature of the 
Thing is capable of ? 85 


Wurx we ſay the Law requires the high- Anſwer. 
eſt Evidence that the Nature of the Thing 
is capable of, tis not to be underſtood, that 
in every Matter there muſt be all that Force 
and Atteſtation that by any Poſſibility might 
have been gathered to prove it, and that 
nothing under the higheſt Aſſurance poſſible 
ſhould have been given in Evidence to prove 
I any 


\ 

[ 

: 

: 

- : 
* 

* 
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The Law of Evidence. 
any Matter in Queſtion : To ſtrain the Rule 
to that Height, would be to create an end- 
leſs Charge and Perplexity, for there are al- 
moſt infinite Degrees of Probability, one 
under the other, and if nothing but Mat- 
ters of the higheſt Aſſurance might be given 
in Evidence, the Way of Illuſtration of 
Right would be the moſt troubleſome and 
expenſive that can be imagined; as for In- 
ſtance, no verbal Contract could be proved, 
becauſe a written Contract carries with it 
greater Credibility, and conſequently the un- 
written Contract would not be the greateſt 
Aſſurance that the Nature of the Thing is 
capable of; ſo a Contract atteſted by two 


. Witneſſes gains more Credit than a Contract 


atteſted but by one; and therefore by the 
ſame Argument, one Witneſs would be no 
good Proof of a Contract; and all theſe are 
plainly as good Reaſonings, as to ſay that 
the ſworn Copy of a Record ought not to be 
admitted, becauſe a Copy under the Broad 
Seal is a ſtronger Evidence. 


Bur the true Meaning of the Rule of 
Law, that requires the greateſt Evidence that 
the Nature of the Thing is capable of, is 
this: That no ſuch Evidence ſhall be brought, 
which * ex natura re: ſuppoſes {till a greater 
Evidence behind in the Parties own Poſſeſ- 
fion and Power, for ſuch Evidence 1s alto- 
gether inſufficient and proves nothing, for it 
carries a Preſumption with it contrary to the 
Intent for which it was produced : For if 
the other greater Evidence did not make 

Fron the Nature of the Things 


againſt 


ainſt the Party, why did he not produce 
155 the S ad if 1 Man offers Me 
of a Deed or Will where he ought to pro- 
duce the Original, this carries a Preſumption 
with it that there is ſomething more in the 
Deed or Will that makes againſt the Party, 
or elſe he would have produced it; and 
therefore the Proof of a Copy in this Caſe, 
is not Evidence, and cannot poſſibly weigh 
any Thing in a Court of Juſtice. 


Wrzn any Record is exemplified, the 3 lod. 73. 
Poſt. 23, 27» 


whole Record muſt be exemplified, for the The 11 77. 
Conſtruction mug be taken from the View Tri. at Ni. Pri, 


of the whole Matter taken together. 


Taz ſecond Sort of Copies under Seal, 
are the Exemplifications under. the Scal of 
the Court, and theſe are of higher Credit 
than a ſworn Copy, for the Reaſons former- 


ly given. 


Tazse Exemplifications,. and all other Sia. 245. 
under Seal, ſhall be delivered to the Jury pf. Cn . 
to be carried off with them, but ſworn Co- 9 
pies ſhall not, for we have ſhewn the Ori- 
ginal in the Court of Chancery, that the In- 
vention of ſealing was firſt advanced inſtead 
of Coins themſelves, and that from thence 
it began to be made uſe of by Way of Atte- 
ſtation; and from the Example ot the King 
it began to be uſed in all the Courts of Ju- 
ſtice for the Atteſtation of their Tranſac- 
tions, and from the ſame Example it began 


to be uſed by private Lords of Manors for 
C the 


c 


Sid. 145 


Preſſion. 
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the Aurhenticating of their Grants, and for 
Tickets inſtead of Pieces of Money; and 
from hence, Impteſſions were deyiſed with 
the Diltin&ion of Arms and of F amilies, and 
theſe were perfectly known in the Neighbour- 
hood; and therefore are always delivered to 
the View of the Juty, and the. Jury are al- 
lowed to carry them away with them as the 
Acts of the moſt remarkable Solemnity, that 
the moſt ſolemn Acts — make the laſt Im- 


p 


Avorat ER Reaſon * ae under Seal 


ſhall be delivered to the Jy ry is, becauſe 


theſe Things that are generally of higher or 
at leaſt of equal Credit with Matters ſworn 
Viva Voce, would not yet be underſtood ſo 
well upon the Hearing, as the Evidence 
Viva Voce may upon the Examination, 
where the Jury have the Liberty to put what 
Queſtion they pleaſe ; and therefore Matters 


under Seal are carried away by the Jury, to 


be ſeen and conſidered, that Things of greater 
Credit may be equally underſtood with other 
Matters that carry leſs Authority. | 


Bur the Chirograph of a Fine, a ſworn 
Copy or any other Writing, tho“ it may be 
given in Evidence, yer, it ſhall not be deli- 
vered to the Jury, for theſe have no intrin- 
fic Credit in themſelves, and the Jury of 
themſclves are not ſuppoſed to take Notice 


of them, but they have no Credit but what 


they derive from ſomething elle, viz, from 


* By Nerd of Mouth, 
tne 
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the Oath of the Perſon who atteſts them, or 
from. ſome Preſumption in their Favour, ſo 
that they receive their Credit from ſome Act 
in Court, but do nor carry it along with them, 
and therefore cannot be removed out of 
Court with the Jury: But things under Seal 
are ſuppoſed to have an: intrinſic Credit 
from the Impreſſion of the Signature, and 
are ſuppoſed to,be known by the Jury in ſome 
Meaſure, and therefore are very conveniently 
lodged in their Poſſeſſion to diſcern of them; 
But of Writings that are not under Seal, the 
Jury can make no Diſcernment. of their own, 
but their Credit muſt totally ariſe from ſome 
Act in Court, and therefore they cannot be 
put in the Power of the Jury. 


Seals Publick and Private. 


Bor here the Diſtinction is to be made 1 17, 119 
between Seals of Publick and Seals of Private Pl. Com. 431. a. 
Credit, for Seals of Publick Credit are full 
Evidence in themſelves without any Oath 
made, but Seals of Private Credit are ng Evi- 
dence, but by an Oath concurring to their 
Credibility : Seals of Publick Credit are the 
Seals of the King, and of the Publick Courts 
of Juſtice, Time out of Mind: Now theſe 
Courts make a Part of the Law and the 
Conſtitution of the Kingdom, and have their 

' Sanction in that.immemorial Uſage, that is 
the Foundation of the Common Law; now 
the Seals of theſe Courts are Part of the 
Conſtitution of the Courts themſelves, and 
by Conſequence the Courts and the Seals of 

2 theſe 


20 


Lid. 146. 


* Orberways. 
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theſe Courts are ſuppoſed to be known to 


every Body, ſince they are _— intitled 
to that Suppoſal, as any other Cuſtom or 
Law whatſoever. 


So the Seal of a Court created by Act of 
Parliament, is of full Credit without further 
Atteſtation, for the Act of Parliament is of 
the ſame Notoriety with the Common Law, 
and therefore the Court, and the Seals there- 
by created, are ſuppoſed univerſally known 
to every Body. 


Bur the Seals of private Courts or of pri- 
vate Perſons are not full Evidence by them- 
ſelves without an Oath concurring to their 
Credibility, for *tis not poſſible to ſuppoſe 
theſe Seals to be univerſally known, and con- 
ſequently they ought to be atteſted by ſome- 
thing elle, i. e. by the oath of ſome one who 
has Knowledge of them : For what is not of 
itſelf known, muſt be made known * Aliunde, 
and when theſe Seals are thus atteſted, they 
ought to be delivered in to the Jury, be- 
cauſe tho* Part of their Credit ariſes from 
the Oath that gives an Account of their Sea- 
ling, yet another Part of their Credit ariſes 
from a Diſtinction of their own Impreſſion ; 
for (as I ſaid) antiently every Family had its 
own proper Seal, as it is now in Corporations; 
and by this they diſtinguiſh their Manner of 
contracting one from the other, and by falſe 
Impreſſions of the Seals they diſcovered a 
counterfeit Contract, and therefore *twas not 
the Oath but the Impreſſion of the Seal ac- 


companying 
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companying it, that made up the compleat 


Credit of the Inſtrument. 
' Copies Sworn, and Office Copies. 


Bur ſince in all private Contracts the Di- 
ſtinction of Sealing is worn out of Uſe, and 
Men uſually Seal with any Impreſſion that 


comes to Hand, to be ſure there muſt be 


Evidence of putting the Seal, becauſe at 
this Day little can be diſcovered from the 
bare Impreſſion; beſides, ſince the Witneſſes 
Names are inſerted in the Contract, unleſs 
they appear to prove the Contract, there is 
not the uttermoſt Evidence that the Nature 
of the Thing is capable of, for their not ap- 
pearing is a Preſumption that they were 


never privy to any ſuch Tranſaction. But of 


this hereafter. 


. 
- 
* . 
” 
* 


ExEMPLIFICATIONS of Depoſitions in 2 Rol. Abr. 685. 


Equity, ſhall be delivered to the Jury, if 
the Party be dead, and theſe Exemplifica- 
tions are under the Great Seal; but if the 
Exemplification comprehends the Teſtimony 
of ſome that are living, and of others that 
are dead, it ſhall not be delivered to the 
Jury, becauſe when the Parties are dead, 
their Depoſitions are the greateſt Evidence 
that the Nature of the Thing is capable of, 


and equal to Evidence“ Viva Voce, and ought 


to be as carefully conſidered and examined, 

which can't eaſily be, unleſs they are car- 

ried away by the Jury, for the bare reading 
® By Word of Mouth, 


C 3 | of 


Styl. Pr 
294» 


. Regr. 


* * 1 ha N 
3 * * 1 
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of them in Court, is not hkely to make the 
ſame Impreſſion ; beſides this Evidence does 
not derive any Credibility from any Act of 
the N Prius Court, but they have it in- 
trinſically in themſelves, from the Self. Evi- 
dence of their own Seals; and therefore 
where ever they are removed they remain 
2 Stra. 920. g. the ſame, but if ſome of the Witneſſes are 


. living, it is not the higheſt Evidence. 


Tur ſecond Sort of Copies are thoſe that 
are not under Seal, and theſe are of two 
Sorts, 


1. Sworn Copies, and 
2. Office Copies. 


Theo, Mi #2. 1ſt, Sworw Cor is; theſe muſt be of the 
214+ Records brought into Court in Parchment, 
and not of a Judgment in Paper ſigned by 
the Maſter, though upon ſuch Judgment 
you may take out Execution, for it does not 
become a permanent Matter, *till it be deli- 
vered into Court, and there fixed as Memo- 
randums or Rolls of that Court, and until 
it be a Roll of that Court, *tis transferrable 
any where, and ſo doth not come under the 
Reaſon of Law, that permits us to give a 
Copy in Evidence. 


Vent. 259: WHERE a Record is loſt, a Copy of it 
Styl. Pr. Reg may be read without ſwearing a true Copy, 
—— 177. for the Record is in the Cuſtody of the 
| beike 295 Law, and not of the Party, and therefore 
if loſt, there ought to be no Injury ariſing 
I | do 


3 


3 
* St „. 
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to the Party's private Right, and conſe- I. E. 89. pl- 18. 

quently, if it be loſt, the Copy muſt be ad- | 

mitted without ' ſwearing any Examination 
concerning it, fince there is nothing with 

which the Copy can be compared, and there- 

fore it mult be preſumed true without Exa- 

mination. pa, N 


Bur in ſuch Caſes as theſe, the Inſtru- Carvin.Dig. 292. 
ments muſt be according to the Rules re- — BIve 
quired by the Civil Law: They muſt be 
* Vetuſtate Temporis, aut Judiciarida Cognitione 
roborata. 25 


So the Copy of the Decree of Tithes in vent. 257. 
London, has been often given in Evidence 
without proving it a true Copy, becauſe the 
Original is loſt. IM 


So a Recovery of Lands in Antient De- 1». 
meſne was given in Evidence, where. the 
Original was loſt, and Poſſeſſion had gone 
a long Time according to the Recovery. 


Wuxx a Man gives in Evidence the Tri.per Pais 166. 
ſworn Copy of a Record, he muſt give the $4"; 173 
whole Copy of the Record in Evidence, for Ant 17. 
the precedent and' ſubſequent Words and 
_ Sentence may vary the whole Senſe and Im- 
port of the Thing produced, and give it 
quite another Face; and therefore ſo much 
at leaſt ought to be produced as concerns 

the Matter in Queſtion. 


o Correborated by Length of Time, or judiciary Cognizance. 


C 4 Secondly, 
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Secondly, Office Copies may be given in 
Evidence. | 


Theo. Evid. 3. HERE the Difference is to be taken be- 
Tri. at M Fe. tween a Copy authenticated by a Perſon 
; truſted to that Purpoſe, for there that Copy 
is Evidence,And a Copy given out by the 
Officer of the Court that is not truſted to 
that Purpoſe, for that is not Evidence, with- 

out proving it actually examin'd. 


Tak Reaſon of the Difference is, that 
where the Law hath appointed any Perſon 
for any Purpoſe, the Law muſt Truſt him 
as far as he acts under the Authority that the 
Law hath lodged in him ; otherwiſe it would 
be to give Credit to another Officer and not 
to-him at the ſame Time. 


Pl. Com. 110. b. THEREFORE the Chirograph of a Fine is 
Evidence to all Perſons of ſuch a- Fine, for 
the Chirographer 1s appointed to give out 
Copies between the Parties of thoſe Agree- 
ments that are lodged of Record, and there- 
fore his Copy muſt be admitted as Evidence 
without further Diſpute. 


See 10 An. c. 18. So where a Deed is enrolled, the Endorſe- 
3 Geo. 2- ment of that Enrollment is Evidence, with- 
out further Proof of the Deed, becauſe the 
Officer 1s intruſted to authenticate ſuch Deeds 
by Enrollment; and when ſuch Officer en- 
dorſeth, that he hath done it purſuant to the 
Law, then the Law which entruſted _= 
wit 
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with the Authority of doing it, ought to give 
Credit to what he has done. 


Bur if an Officer of the Court, who is 
not entruſted to that Purpoſe, makes out a 
Copy, they ought to prove it examined; the 
Reaſon is, becauſe being no Part of his Of- 
fice, he is but a private Man, and a private 


Man's meer Writing or Word ought not to 
be credited without his Oath. 


THEREFORE 'tis not enough to give in 
Evidence a Copy of a Judgment, tho? it be 
endorſed to have been examined by the Clerk 
of the Treaſury, becauſe *ris not Part of the 
neceſſary Office of ſuch Clerk; For he is 
only entruſted to keep the Records, for the 
Benefit of all Men's Peruſal, and not to 
make out Copies of them. 


So if the Deed inrolled be loſt, and the , 
Clerk of the Aſſize makes out a Copy of 7 
the Inrollment only, this is no Evidence, 
without proving of it examined, becauſe the 
Clerk is intruſted to authenticate the Deed 
itſelf by Inrollment, and not to give out 
Copies of the Inrollment of that Deed. 


Records, Recoveries, Sc. 


Bur the Office Copies of Depoſitions are 2 
15. 


Evidence in Chancery, but not at Common , 
Law, without Examination with the Roll; 
for the Court of Chancery have for Conve- 
nience allowed their Office Copies to be 
Evidence 


26 The Law of Evidence. 
Evidence in their own Court, and have im- 
powered their Officers to make out ſuch Co- 
wo as ſhould be Evidence, but the-particu- 

ar Rules of their Court are not taken Notice 
of by the Courts of Common Law, 


Chutel and Wurk a Fine with Proclamations is to 
Pound, be a Bar to a Stranger, there the Proclama- 
Trin. Aſſ. 1700. | 


tions muſt be examined, from the Roll, for 
the Chirographer is authorized by the Com- 
mon Law to make out Copies to the Parties 
of the Fine itſelf, yet is not appointed by 
the Statute, to Copy the Proclamations, and 
See Tri. per Pais therefore his Indorſement on the Back of the 
209. Fine is not binding. 


Theo. Evid. 2: HavinG thus ſhewn how the Record is 
1 Ni. Fr to be given in Evidence, by the proving a 
Copy, we muſt in the next Place ſee in 
- what Manner, and in what Caſes, they ought. 
to be Evidence. 


Arp here in the firſt Place, *tis regularly 
true, that when the Record is pleaded and 
appears in the Allegations, it muſt be tried 
on the Iſſue Nu] Tiel Record; but where the 

Iſſue is upon Fact, the Record may be given 
in Evidence to ſupport that Fact. | 


une 22. Wu the Iſſue is * Nul Tiel Record, the 
Sid. 14 5+ Record muſt be brought Þ Sub pede Sigilli, but 
ä where the Record is offered to a Jury, any 
of the forementioned Copies are Evidence. 


N ſuch Re; 1 Under Seal, 
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Bur out of this Rule there is an Excep- sia. 145, 46. 

tion, that where the Record is Inducement, 
and not the Giſt of the Action, there it is 
not of itſelf Traverſable, but muſt be giyen 
in Evidence on the Proof of the Action, for 
nothing can be of -itſelf Traverſable, that 
doth not make a full End of the Matter in 
Queſtion. 5 


Wren any Perſon produces a Record, it Tri. per Pa's 
muſt be ſo much at leaſt as concerns the — TY 
Matter in Queſtion, for it is no Evidence, Mod. 117. 
unleſs you ſhew the whole Import of the . 
Matter, for the preceding or following 
Words may give it quite another Face. 


WHERE a Recovery is antient, you need Mod. 117, 
not prove any Seiſin in the Tenant to the 
Precipe, but otherwiſe it is in a Modern Re- 
covery; for in an antient Recovery, the Pre- 
ſumption is for the Recoveror, for the Reco- 
veror ſhall be ſuppoſed to be ſeiſed at the 
Time of the Recoyery, ſince he hath been 
ſeifed ever ſince; but in a modern Recovery 
the Seiſin muſt be proved, becauſe the Pre- 
cipe doth not lie againſt the Perſon that is 
ſeiſed of the Freehold, and ſo the Recoyery 
wants a Foundation, becauſe the Action is not 
proſecuted againſt the Tenant of the Freehold. 


TexanT for Life, the Remainder in Fee, Vent. 57. 
and he in the Remainder in Fee ſuffers & 2189, nth 
Common Recovery with ſingle Voucher, and 
this Recovery is Antient: The Court will 

5 preſume 


28 De Law of Evidence. 


reſume a Surrender of the Tenant, becauſe 
when there hath been a conſtant Enjoyment 
under that Recovery, it ſhall be ſuppoſed to 
be a lawful Foundation, becauſe unleſs there 
had been a lawful Tenant to the Precipe, 
it muſt be ſuppoſed, that it would have been 
controverted and overthrown®. 


vent. 257. Bur if there be Tenant for Life, the Re- 
mainder in Fee, and he in Remainder ſuffer 
a Common Recovery with ſingle Voucher, 
and this Recovery is Modern, this Record 
will not give a Title, for the Freehold is in 
Tenant for Life, and the Precipe ought to 
be brought againſt him; and ſo there is no 
lawful Action commenced. 


[f| r there be Tenant for Life, with Re- 
n. mainder in Tail, and they both join in a 


18 Moor256. Common Recovery with ſingle Voucher, this 
1 PR Abr. 39g. Will not bar the Tail, becauſe the Remain- 
1 Pig. of Rec. 36. der Man is not Tenant to the Præcipe; and 
i in this Caſe the Præcipe is brought againſt 
ll them both as Joint Tenants, and he in Re- 
0 mainder hath no immediate Eſtate of Free- 
| hold in him, and the Remainder Man is not 
t bound by the Recovery had againſt the Te- 
#þ nant for Life, unleſs he comes in upon the 
[i Aid Prayer, tho* the Remainder is turned to 
i a Right, by ſuch Recovery. 

Wl - 3Ral. Abr. 396. Bur if there be Tenant for Life, the Re- 
mainder in Tail, and they ſuffer a Reco- 


Ss By Stat. 14 Geo. 2. C. 20. ſect. 4. Purchaſers in Poſſeſſion 
may, after 20 Years, produce the Deeds making a Tenant to the 
Precipe, as Evidence of a Recovery. 7 

very, 
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very, and come. in as Vouchees on the dou- 
ble Voucher, then he in Remainder is barred, 
becauſe he in Remainder 1s as properly call'd 
in as Vouchee, as if he had been call'd in 
on the Aid Prayer of Tenant for Life, and 
then when he takes up the Defence, and 
makes Default, then he muſt be barred by 
the Judgment, as for the want of a Title 
appearing; for where any Perſon is properly 
in Court, and doth not defend his Title, he 
is as properly barr'd as he which hath no 
Title at all; and when Tenant in Tall is 

| barr'd for want of Title, the Iſſue can never 
after recover in his Formedon, ' 

IF a Verdi& be had on the ſame Point, and Tir x Ni. Ff. 
between the ſame Parties, it may be given in 2%: 
Evidence, tho' the Trial was not had for the Clerges, 
ſame Lands; for the Verdict in ſuch Caſes Dam. Paſch, 
is a very perſuading Evidence, becanſe what Trial at Bar. 
twelve Men have already thought of the 
Fact, may be ſuppoſed fit to dire&t the De- 
termination of the preſent Jury ; for to 
contrary to what a former Jury have decided — 
in Relation to any Fact, is to arraign the 
Honeſty and Sincerity of their Judgment; 
and there is that Common Credit to be given 
to twelve Men of the Country, diſcerning of 
any Fact upon their Oaths, that no ſecond 
Jury onght raſhly to depart from their Judg- 
ment: Their Verdict alſo further ſtands in 
Credit, becauſe the Jury muſt be ſuppoſed 
honeſt Men, and Men of clear Reputation, 
becauſe their Verdict was not attainted by the 
Party againſt whom it was given. = 

UT 


Ibid, 


See Stra. 308. | 


2 Str. 1151. 


See Carth. 79, 


5 Mcd. 386. 


2 * 221. 
2 


od. 142. 


2 Sid. 32 5. 
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Bur then the Verdict ought to be be- 
tween the ſame Parties, becauſe otherwiſe, a 
Man would be bound by a Deciſion, where 
he had not the Liberty to Croſs- examine, and 
nothing can be more contrary to natural 
Juſtice, than that any. Body ſhould be inju- 
red by any Determination that he was not 
at Liberty to controvert; for that is to ſet 


up a Deciſion unexamined, in Prejudice of a 


Cauſe that is under Examination; . beſides 
one that is not Party to the Trial, has no 
Redreſs for the Injury.if the Verdi& were 
falſe, for he can't have an Attaint, and 


therefore ought not to be injured by the 


Verdict. 


Bur it is not neceſſary that the Verdict 
ſnould be in Relation to the ſame Land, for 
the Verdict is only ſet up to prove the Point 
in Queſtion, and if the Verdict ariſe upon 
the ſame Queſtion, then 'tis no Doubt a 
good Evidence, for every Matter is Evi- 
dence, that amounts to the Proof of the 
Point in Queſtion. 


Verdicts given in Evidence. 


| In an Action of Treſpaſs, the Indictment 
for the ſame Treſpaſs and Verdict for the 
ſame Treſpaſs ſhall not be given in Evi- 
dence, if the Indictment be only found on 
the Party's own Oath ; for if the Party's Oath 
be no Evidence in his own Cauſe (as we ſhall 
hereafter ſhew that it is not) then can't the 


Verdict 


The J. au of Evidence. 


Verdict be any Evidence that is founded only 
on the Party's own Oath; for what can't be 
Evidence directly, can't: be made Evidence 
by any ſuch Circuity. * | 


Bur where the Verdict on the Indictment Thisis the Pre- 
tice ex Relatione 
Mr. Phipps, 


is founded on another Evidence, beſides the 
Party's own Oath, there the Verdict may be 
given in Evidence; for there this Verdict 


ſeems to be under the ſame General Rule 


1700, 


with all others, and there the Judgment of 


twelve Men on the Fact, ought to ſway in 


Determination of the ſame Fact, whether the 


Verdict be on Indictment or Action: But obje gion. 


yet it may be objected, that the Fact might 
find Credit from the Party's own Oath, which 
ought not to ſupport the Action, and ſince 

Evidence is fo intermix'd, that it doth 
not appear on what it was founded, the Ver- 
dict cannot be produced in Corroboration of 
the Evidence on the Action. 


Ir is true, this doth in Part take off the Anſwer. 


Force of ſuch Evidence; for, as when a Ver- 
dict is produced in Evidence, it may be an- 
ſwer' d, that it did not ariſe from the Merits 
of the Cauſe, but from ſome formal Defect 
of the Proof, and that makes it no Evidence 
toward gaining the Point jn 2 ; ſoa 
Verdict may be diminiſh'd in Point of Au- 
thority, by ſhewing that it, was in Part found- 
ed on the Oath of the Party intereſted in the 
Action; and the Jury are to reſpect it no 
further than as they preſume it N 

| | up- 


24 Objection. 


The Law of Evidence. 
ſupported by the Credit of other . 
that are not concerned in the Cauſe. 1 


Yer others have ſaid the Verdict given on 
the Indictment cannot be given in Evidence, 
becauſe on that Proſecution there is no Li- 
berty left to the Party to attaint the Jury, as 
he hath Power to do, if injured on a Civil 
Action; therefore quære. 


Ix an Appeal the Verdict on the Indict- 
ment can't en in Evidence, for where 
2 Life of a En is concerned, the Jui 
muſt weigh and conſider it from the Evi- 
dence then offered, and not from any Prece- 
dent of what had been formerly Jone by 
others ; for in the Caſe of Blood it feems in- 
convenient and dangerous that the Determi- 
nation ſhould be governed by any Thing out 
- the Evidence, eſpecially fince by the Po- 
licy of the Common Law, there could be no 
double Trial, and one Acquittal was always a 
Bar to another. 


Now when the Statute of Hen. 7. altered 
that, and made the Indiftment cotemporary 
with the Appeal, it never intended they 
ſhould have any Relation to each other, 


A VzRDicT in a criminal Caſe, where the 
Matter was Capital, was denied to be given 
in Evidence in a Civil Caſe; as where the 
Father was acquitted on an Inditment, for 
having two Wives, this could not be given 
in — in a Civil Caſe, where the _ 

lidity 


4 


of Title between A. Leſſee of E. and B. and 

afterwards there be a Trial of the ſame Title 

between C. Leſſee of E. and B.; C. may 

give the Verdict found againſt B. in Evidence 

upon the Trial between him and B. for this 

was the Senſe of a former Jury on the Fact. : 
In which Trial B: had the Liberty to Croſs- 

examine, though the ſame Fact had been al- 

ready decided againſt B. 

Mod. 142. 


Ir there be an Eje&ment brought againſt id Kan . 
ſeveral Perſons, and there be a Verdict againſt Vert, 413, 
Fre. 212, 


one, that Verdict can't be given in Evidence = — 
againſt the reſt, for 'tis the Party againſt 339. = 
whom the Verdict is given, that can have Gilb. Aen.. 
Relief by Attaint, in as much as the Reſidue St. 1151. 
are not prejudiced z and theſe Parties ſhall — 79⁰ 
not be injured by a Verdict they had not the ; —— 


Power to controvert. 4 Mod: 1 2, 
L. E. 91. pl. 23. 


Ie a Man has two Wives, and be thereof þ Mode 164. 
convicted, and dies, and the ſecond Wife «cg, 50, 1101 
7 * 3 52 40. 


12 M 


379, 3394 432, 610: 11 Mod: 22, 10 Mod. 3 6. $ Mod. 131. Gilb. Rep, 
156, &c. Fizgib. 164, 175, 78 &c. 204, &c, Stra. 79+ 2 Stra. 960, 96. 
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Lord Howard 
and Lady Inchi- 
quin, 1700. 
Hard. 472» 


The Law of. Evidence. 
claims Dower, the Verdict and Conviction 
cannot be given in Evidence, but in this Cafe. 
the Writ muſt go to the Biſhop ; for whe- 
ther the Marriage be lawful or not, is the 
Point in Controverſy, and. that is of Eccle- 
ſiaſtical Juriſdiction, and is not to be decided 


- 


at Common Law. 


Bur the Verdict may be made an Exhibit 
in the Cauſe before the Biſhop to induce him 
to believe there was a former Marriage. 


Bur this Rule of giving Verdicts in Evi- 
dence on the ſame Point, is to be taken with 
great Reſtriction; for no Body can take Be- 
nefit by a Verdict that had not been preju- 
diced by it, had it gone contrary; and there- 
fore if a Termor for Years had recover'd 
againſt B. the Reverſioner might give ſuch 

erdict in Evidence, for B. has no Pre- 
judice; becauſe he hath the Liberty to Croſs- 
examine the Witneſſes, and to attaint the 
Jury, and *tis fit the Reverſioner ſhould 
make uſe of the Verdict, and have Benefit 
by it, ſince he had been diſpoſſeſs'd by the 
Verdict, if it had gone againſt the Termor; 
and therefore he may offer it in Evidence 
ſo if there were Tenant for Life, the Re- 


verſion in Fee, and B. brings his Action in 


% 


Ejectment againſt the Tenant for Life, and a 
Verdict is given againſt the Plaintiff, it ſeems 
that the Reverſioner might have given this in 
Evidence againſt B. becauſe he would have 
been prejudiced in Caſe B. had recovered, 
for his Reverſion would have been turned 


2 = —— 

e Lu- of Evidehites _ 

bed Right In Him; "dre e Hite 
Bu a Perſon that hath tio Prejudice by Han 474 
the Verdict can never give it in Evidence. 
tho? his Title turns upon the ſame Point, 
becauſe if he be an utter Stranger to the 
Fact, *tis perfe&tly | Res Nova between him 
and the Defendant, arid if it be no Prejudice 
to the Plaintiff, had the Fate of the Verdict 
been as it would, he cannot be intitled to 
reap a Benefit; for it would be unequal; 
that fince the Cauſe is a new Matter between 
the Parties, that the Jury ſhould be ſway'd 
by any Prejudice; for the letting in of Pre- 
judgments, ſuppoſes that the Cauſe has been 
already decided, and that it is not tried and 
debared as a new Matter, but as the Effect 
of ſome Litigiouſneſs in the Defendant that 
holds out the Poſſeſſion, when the Cauſe has 
been decided againſt him, and this Preju- 
dice ought not to be thrown upon him on a- 
new Enquiry. | 


As if A. prefers a Bill againſt B. and F. ex- mia. 
hibits his Bill, in Relation to the ſame Matter 


Viſcountels of 


againſt A. and C. and a Trial at Law is dis Pembroke aas 


rected, C. cannot give in Evidence, the De- 
poſitions in the Cauſe between A. and B. but 
it muſt be tried entirely $ ut Res Nova. 


A. Leſſee of B. brings an Ejectment 
againſt D. and the Verdict goes for the De- 
fendant; this may at any Time be given in 
Au, and ſa hercofter, (| A new Mm. 5 41 new Matter, 
_ D 2 Evi- 


! 


L. E. 108. pl. 628, 
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Hard. 426. 
per Glynn. 


Per Opini.] 
Dod. in the 105 


26 


De Lam of Evidence. 
Evidence 2 ainſt B. for the Poſſoſſion of B. s 
Eeffee is his o Poſſeſſion, in as much as 


the Leſſee doth only * tenere in nomine ali- 
eno, and B. might in this Caſe give-any Thing 


in Evidence, as well as the Plaintiff himſelt, 


and Challenges might have been made to the 


Jury for Conſanguinity to B. the Reverſi- 


oner: Now then ſince A. hath the Poſſeſſion 
of B. as his Bailiff, if there be a Verdict 
againſt that Poſſeſſion, it muſt conclude B.. 

ſince he had in this Caſe, all Liberty to- 
Croſs-examine as well as A. himſelf, and by 
Conſequence, this Verdict muſt be Evidence 
againſt any other Leſſee of B. 


Bu r if there be a Recovery Sund Tenant 
for Life by Verdict, this is no Evidence 
againſt the Reverſioner, for the Tenant for 
Life is ſeiſed in his own Right, and the Poſ- 
ſeſſion is properly his own, and he is at Li- 
berty to pray in Aid of the Reverſioner or 
not, and the Reverſioner cannot poſſibly 
controvert the Matter where no Aid was. 
prayed, for he had no Permiſſion to intereſt 
himſelf in the Controverly. 


Ax antient Verdict in Prohibition, . 


e the Cuſtom of Tithing is ſet out, whether it 


of the Vicar of might be given in Evidence againſt another 


Rolvend, 


Pariſhioner that was not Party to the Ver- 
dict, nor had the Lands in Queſtion and 
held by ſome that it might be given in Evi- 
dence, becauſe it could not be ſuppoſed to 
have been a. Contrivance to alter the Cuſtom, 
becauſe it appeared to be antient, and there- 


5 Hold in another's Name, | 
4 fore 


5 
1 


fore there dan be no other Proofs but of 
ere 
I. 


Vendie Evidence. 
# by a Verdict were given in 9. en Abr cto. 


then Judgment were arreſted; and then J. S. Aug. 
aliens to J. N. it ſeems that the Verdict 
given againſt J. S. may be given in Evi- 
dence againſt J. N. for the Alienation of 
J. S. — put 7. N. in a better Condi- 
tion than J. S. was, for the Subſtitute of 
S. can but ſucceed into his Place, and av 
the Time of the Alienation, the Verdi& 
might have been given in Evidence againſt - 85 
10 and FJ. S. cannot by Alienation de- 
the Advantage that his Adverfary ought 
Mays fre from the Verdict; for tho* J. N. 
had not the Liberty to Croſs- examine upon 
his Title, yet J. S. had, and J. N. has but 
his Title, and therefore could not be ſup- 
poſed to make the Fact better on the Exa- 


mination. } 


Is an Information by the Attorney Gene- d. Wr 679: 
ral for the King, when the Jury are ready to Vear. as. © 
give a Verdict, „the Attorney General may . - þ 
withdraw - a Juror, for this is Part of the 
Prerogative, and is in room of the Nonſuit 
of the Subject, for the King can't be non» 
ſuit, being always in Court, and n Preros 


„ Holt ſays it was the Opinion of all the \ of Eogland, = 
that it muſt be by — Carth. 465. 2 Keb. 507. 


D 3 | gative 
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/ 


The Law of Evidence: 


gative is derived out of a general Reaſon of 
the King's Employment for the publick 
Safety; and therefore if he hath fail'd in 
any Point of Proof, ſo that Diſadvantage 
may be expected from the Verdict, it ſhall 
be at his Election, whether he will receive 
his Verdict or not; and therefore in a Se- 
cond Information, none of the firſt Jury 
ſhall be admitted to give in Evidence, that 
they were agreed in their Verdict, for ſuch 
Evidence would be of the ſame Weight, as 
if the Verdict had been given, and thereby 
the King would be diſpoſſeſs'd of the Benefit 
of his Prerogative. Ew 


2Rol. Abr. 680, Bor if the King aliens the Eſtate on which 
Fri-per P3213: the Trial was had, fo that it comes into pri- 


vate Hands, there on a ſecond Trial between 
private Perſons, the Agreement of the Jury 
may be given in Evidence, for the Preroga- 
tive is annex'd to the Crown, and cannot 
extend to any private Perſon, and therefore 
they take the Eſtate with the Diſadvantage 
of having a Verdict againſt them. | 


» Ro, Abr. 679. Bur then on ſuch Trial they muſt have 


8. 3 


4 


the Record of the Proceedings, on the firſt 
Information, becauſe as a Verdict cannot be 
given in Evidence, without the Record, 
which gave Authority ro the Jury to pro- 
ceed, no more can they give in Evidence, 
the Agreement af the Jury without the Re- 
Ford on which they were impanclied, h 


A Man 


- 


7 of Evidence. 39 


A Man has two Manors called Dale, and , ra. abr. 676. 
levies a Fine of the Manor of Dale; Circum- * 21. 
ſtances may be given in Evidence, to prove 
which Manor he intended; for ſince the Fine 
1s uncertain, by the Identity of the Name, it 
is fit that it ſhould be reduced to a Certainty 
by Proof, that the Fine may not loſe the 
Operation which the Patties intended. | 


Ix *Plene Adminiſtravit, the Execution exe- Guildhall, per 
cuted cannot be given in Evidence, without Tri.perPais 5 
the Judgment, becauſe there appears to be 
no Authority for ſuch Execution without the 
Judgment; for where the Execution is of 
Record, and the Authority for ſuch Execu- 
tion is alſo of Record, they muſt both ap- 
pear to the Jury, otherwiſe they have not the 


uttermoſt Evidence of the Fact in Queſtion. 


Uroy * Plene Adminiftravit, an Account 2 Rd. Abe. 672, 


given in to the Ordinary, can be no Evi- T;;.gervus 235, 
dence, nor is it to be any way regarded. 


In Debt againſt the Executor, the Defen- 
dant pleads that the Teſtator was taken in 
Execution by a Capias ad Satisfaciend, and 
found that he was taken in Execution on an 
Alias Capias; this is well enough for an 
Alias Capias is but renewing of the fame Ca- 
pias, and doth not differ from it in Subſtance, 
but in Circumſtance only, as being the ſe- 
cond Proceſs of the ſame Nature; but if 
they had found that he had been taken in 

# Fell adminiftered. · 


mn 


49 


1 * a ap * pro Fine. or by 3 
Capias Utlagatum, this had not roainraiped 
the Plea, becauſe theſe are not the ſame 
Sort of Executions with the Ca. Sa. but ate 
in their Nature diſtinct; and when the Jury 
finds that the Party was taken in Execution 
upon the Alias Capias, it ſnall be intended 
upon the ſame Judgment without any Aver- 
ment, becauſe the Doubt exhibited to the 
Court, ſhall not be intended quite foreign to 
the Matter, but ariſing out of it ; and there- 
fore it muſt be intended an Alias Capias on 
the ſame Judgment, otherwiſe there would 
be no Reaſon to prefer it as a Doubt, for tis 
out of Controyerſy, that a Capias upon anc- 
ther Judgment could not poſſibly maintain 


the Plz, 
W rits. 


r Writ out of Cant! is only In- 

Ir, a2 Nie Pie CEMENT to the Action, the taking out the 
Writ may be proved without any Copy of 
it becauſe poſlibly 1 it might not be returned, 
and then *tis no Record, and therefore the 
Copy of it is not required; but where a 
Writ itſelf is the Gift of the Action, you 
muſt have a Copy from the Record, in as 
much as you are to have the uttermoſt Evi- 
dence the Nature of the Thing is capable of, 


In an Action of T reſpaſs againſt a Bailiff 
for taking of Goods in Execution, the Bai- 
If muſt not only. giye in Evidence, for his 
Defence on Not Guilty, the Judgment, but 
he en alſo ſhew the Writ of Execution, 


by 


The Law of Evidence. 
by Virtue of which he took the Goods, and 
tis not enough alone to ſhew the Sheriffs 
Warrant on the Writ, for when the Writ gf 
Execution is returned, as it is umed to 
be immediately after the Executſon ſerved, it 
is of Record, and a Record can be proved by 


nothing lets than itſelf, and the Warrant on 
the Writ is no Proof of the Record nef 


Quære was this offered in Mitigation of 
| Damages, or to the Action? it ſeems it was 
to the Action, becauſe it proves an Alteration 


of Property, and ſo not Treſpaſs. 


\ 


In an Action brought by an Attorney for Silby and 
his Fees, tis ſufficient to prove the taking Tr: 
out the Writ by a Warrant made by the 2 Gas. 
Coroners, for the Writ may not be returned 

of Record, and by Conſequence is no Re- 

cord, and then the Warrant made by the 
Coroners is ſufficient to prove a Title to his 

Fees, for the Attorney in this Caſe is inti- 

tled to his Fees, whether the Writ be re- 

turned or not. 


Aa of Parliament. 

A GERNERAL Act of Parliament is eh e 
Notice of by the Judges or Jury, without — 
being pleaded. * Cauſa patet ant. Jol. 10. = a. 

Noy 124+ 

Bur a particular A& of Nene is not 2%. 
taken Notice of by the Court, without be. . Flo, 65. 4. 
ing pleaded, for the Court Can 't judge of c% = 855 112. 


* * Reaſon appears before, fol. 10. 


8 
5 


Med. 226. 


Law of Evidence. 


icular Laws which do not concern the 
whole Kingdom, unleſs that. Law. be exhi- 


hited to the Court, for they are obliged by 


their Oaths 0 judge all Matters coming be- 
fore them * ſecundum Lepes et Conſuetudines 
Angliz, and therefore they can't be obliged 
+ Ex Officie, to take Notice of a particular 
Law, becauſe it is not F Lex Angliæ, a Law 
relating to the whole Kingdom; therefore 


ke all other private Matters, it muſt be 


brought before them to judge thereon. 


Bur a private Act of Parliament, or any 


| Other private Record, may be brought before 


the Jury if it relate to the Iſſue in Queſtion, 
tho? it be not pleaded, for the Jury are to 


find the Truth of the Fact in Queſtion, ac- 


cording to the Evidence brought before 


them; and therefore if the private Act 
brought before them, doth evince the Truth 
of the Matter in Queſtion, it is as proper 


Evidence to the Purpaſe as any Record or 


Evidence whatſoever, 


Nay fince ſuch Records are not authen- 
tic, it is the propereſt Sort of Evidence; 
the Error in this Matter was founded upon 
the old Notion, that the Jury could not 
find an Act of Parliament or other Matter 
of Record, which is falſe, for the Aliegatg 
to the Jury, ſays Hobart, are every Thing 
that may be offered in Evidence ſo TG 

to the Iſſue. 


According to the Laws and Cuſtoms i England, + By 16: 
S The * 7 England, | urls 1 ; 


As 


ü Xx A 5 — 
1 ® * e . — © * 2 : * 
‚ Law 0 5 
” * 
or ” «4 ww 


As if the Iſſue were, whether ſuch Lands 
were within certain Letters Patent granted by 
King H. 8. the Defendant may ſhew the Stat. 
35 H. 8. which enacts that Lands ſhould pals, 
notwithſtanding any Miſ-recital, and that by 
this Means, notwithſtanding the MH-recital, 
the Lands were within the Grant, for tho 
this be a private Statute, yet ſince it relates to 
the Iſſue, it may like all other Matters be given 
in Evidence, for the Stat. is produced to prove 
that notwithſtanding the Miſ-recital the Lands 
might be compriz'd in the Grant. | 


Bur there are ſome Caſes in which both 
Public and Private Statutes ought to be 
pleaded ; and that is when they make void 
any Solemnities; for in this Caſe the Con- 
ſtruction of the Law is, not that the folemn 
Contracts ſhall be deemed perfect Nullities, 
but that they are voidable by the Parties 
prejudiced by ſuch Contracts; and one Rea- 
ſon of this Conſtruction ariſeth from the 
Rule of expounding all Statutes, that“ Qui/- 
quis poteſt renunciare Juri pro ſe introdufto— 
where any Perſon has Benefit by a Law, he 
may renounce that Benefit if he will, and 
tefuſe to take any Advantage of it; but if 
theſe Acts were conſtrued perfect Nullities, 
that Rule muſt be laid aſide, and the Party 
muſt receive Benefit by the Law whether he 
will or not; and therefore ſuch Acts of Par- 
hament muſt be pleaded, that the Party may 
appear to take the Benefit of them. & 

* Any ene may renounce a Right, introduced for bit own Benefit. 

ANno- 
2 


43 


Hob, 227. 


tho Dy. 129. N 


contrary. 


Vinnius 325 2. 
in Juſtinian- 


Co. 119. 
72, 166. 


200. 59+ 


_ 119. 
b. 72, 166. 


dee Mod. 57. 


The Low of Evidence. 


* HER Reaſon of this Conſtruction is 
a becauſe what ſhall. conſticute the So- 
lemnities of a Contract is Matter of Law, 
and ſo it is how theſe Solemnities ought to 
be defeated and deſtroyed; . and in as much 
as it is Matter of Lay by what Solemnities 
a Contract is to be conftrued, therefore when 
any Action is to be founded upon ſa- 
lemn Contract, that Contract ought to be 


preferred to the Court; now it were prepo- 


8 that the Law ſhould require that the 

Contract ſnould be offered to the Court that 
it might appear to be legally made, and yet 
that it ſhould not be offered to the Court 
how it is defeated ; both certainly muſt be 
determined by the fame Judicature, for it ia 
abſurd to fay that the Court ſhould deter- 
mine that the Contract was lawfully made, 
and that the Jury ſhould * chat! it 
was lawfully determined. 2 fi; 


THEREFORE you cannot give the Act of 
Queen Eliz. touching uſurious Contracts in 
Evidence on the general Iſſue, tho* a ene 
Law, but it ought to be pleaded. 


Acts of Parliament, what a Publick, 2 
what a Private Act. | | 


So the 23 H. 6. c. 10. of the Sheriffs 
Bonds cannot be given in Evidence on the 
General Iſſue, but it ought to be avoided by 
pleading. 


So 


The Law of  Evidente. 45 


So a Fine is made void by the Statute of 2 las, 366. 
IWeftminſter 2. c. I. but conſtrued: only to be 
voidable. 5 | 


Aud 2 Recovery by Wife with a ſecond 4 Co. 59. 
Husband made void by 11 H. 7. but con- 
ſtrued only to be voidable. 


On an Attaint a particular Act of Parlia- Theo. Evid. ry 
ment can't be given in Evidence that was % Pn 
not given in Evidence to the Petit Jury, for Dy. 129. b. 
ſince on the Attaint the former Verdict is 
called in Queſtion, and the Jury puniſhed 
for the Iniquity of that Verdict, it follows 
of ' Conſequence that no more Evidence can 
he given than was offered to the Petit Jury; 
for they could nat make any Diſcernment 
but upon the Evidence offered, and there- 
fore ought not to be called in Queſtion upon 
a different Evidence, 


Bor a general Statute may be offered in Ibid. 
Evidence to the Grand Jury in an Attaint, 
tho* it was not offered in Evidence to the 
Petit Jury, becauſe of a general Law every 
Perſon that lives under it is ſuppoſed; to take 
Notice, and by conſequence the firſt Jury in | 
the Deciſion were obliged to underſtand ir, 
otherwiſe they were obliged to refer it back 
to the Deciſion of the Court; for when the 
Jury take upon them to Judge of the whole 
Matter, they at their Peril do take on them- 
ſelves the Underſtanding of the Law, and if 
the Petit Jury have judged without being 
8 | appriſed 
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4 Cv. 76. b. 
Dod. placit. 338. lity or Lords Temporal, is a particular Law, 
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appriſed of the General Law of the Kirgs 
dom as they ought to be, yet that may be 
nevertheleſs offered to the Grand Jury, who 


may be made ſenſible of ſuch General Laws 
on which their Judgments muſt be founded. 


General and Particular Acts. 


Theo, Evid. 1 Now the Diſtinction 8 a me 
= 9 particular Law is, Whatever — 
| the Kingdom 1n general is a general Law, 
and whatever concerns a particular Species of 
Men or ſome Individuals, is a ſpecial Law, 
and muſt be pleaded. 
— 1 A Law which concerns the King is a 
39. neral Law, becauſe the Head and Union 0 
| the whole Commonwealth. 
4 Co. 76. b. A ** that concerns all Lords is a gene- 


Dodd. placit. 337. ral Law, becauſe it concerns the Property of 


10 Ed. 4. 7. 4. the Kingdom, being held either — 
1 2 Inft. 20g. Or immediately, * 7048 ideo puniatur Domi 


nus per e en + Stat. Marlb. 52 Hen. 
3. cap. 3. 


Bur a Law that only concerns the Nobi⸗ 


* becauſe it relates to no more than to one Set 
of Perſons, as if a Law makes them _ 
to ſuch or ſuch Proceſs; | 


Quære, If it relates to the Body of the 
Peerage as in the Houſe, for as ſuch they 


*. bo that the Lord ſpall not be puniſhed by Redemption. 
arc 


are Part of the Legiſlature, and what relates 
to the Conſtitution is a general Lax. 


WMA x relates to all Officers in general, 4 Co. 76. «. 
is — Law, becauſe it — the . 3255 
univerſal Admininiſtration of Juſtice, as the 
Stat. of Weſt. 1. cap. 26. that no Sheriff 
or other Officer ſhould take Reward for his 
Office. | | 


Bur if it relates only to particular Per- Ibis. 
ſons, as to the Sheriffs, it is a particular 115 
Law, as the 23 H. 6. c. 10. 


Wnar relates to all Spiritual Perſons is a Theo. Evid. 
general Law, in as much as the Religion of gr 218 
the Kingdom is the general Concernment of 
the whole Kingdom, as the 21 H. 8. 13 El. 

c. 10. 18 El. c. 11. But what relates to one 
Set of Perſons is particular, as the Act of 
the 1 El. of Biſhops Leaſes, | 


Ax Act that comprehends all Trades is 4 Co. 76. - 
general, becauſe it relates to Traffick in ge- 
neral, but an Act that relates only to Gro- 
cers and Butchers, &c. is particular. 


| Ir the Point of Law be never fo ſpecial, 400. 20 
et if it relates equally to all, it is a general 
w; but a Law relating to ſome Counties 
er Pariſhes, is ſpecial. 


Publick 


Theo. Evid. 22, 
pri. cord do all come under this — Defini- 


23. 


Tri. at Ni. 


not the utmoſt Evidence that the 


r 


Publick Matters not of Record, Chancery 
Proceedings. 


Tur Things that do ſtand feeond in Point 
of Probability are all public Matters that are 
not of Recorxd. 


Tux public Matters that are not of Re- 


tion: They muſt be ſuch Matters as have 
an Evidence in themſelves, and that do not 
expect an Illuſtration from any other Thing; 
ſuch are the Copies of Court Rolls, and 
Tranſactions in Chancery, and the like; and 
the Copies of ſuch Matters may be given in 


Evidence, in as much as there is a plain 


and coherent Proof; for the Matters them- 
ſelves are ſuppoſed to be ſelf-evident, and 
by Conſequence when a Copy of them is 
produced upon Oath you have a full Proof, 
becauſe you have proved upon Oath a Mat- 
ter which when produced would carry its 
own Light with it _—_ — would 


need no Proof. 


Bur here it will be cbiefted, that this is 
Nature of 
the Thing is capable of, for theſe Teſtimo- 
nies themſelves muſt be VE than the C 


pies of them. 


To this the Anſwer is, that the Copy upon 
Oath is reckoned as an Equivalent to the 
Thing itſelf; and the Teſtimony itſelf muſt 

b not 
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hot be rigidly required, becauſe ſince theſe 


Matters lie for the public Satisfaction, every 


Man has a Right to their Evidence, and in 
ſeveral Places they cannot be at the ſame Time, 
and therefore the Things themſelves cannot 
be demanded but only the Copies of them. 


Tux firſt Sort of Teſtimonies that are not 
of Record are the Proceedings of the Court 


of Chancery on the Exgliſb Side. 


49 


THe Reaſon why the Proceedings in Chan- Theo. Evia is 


cery, and the Rolls of the Court are not Re- 
cords, is this, becaule they. are not the Pre- 
cedents of Juſtice; for the Proceedings in 
Chancery are founded. only on the Circum- 
ſtances of each private Caſe, and they can- 
not be Rules to-any other; and the Judg- 
ment there is | ſecundum æquum & Bonum, and 
not I ſecundum Leges & Conſuetudines ; and the 
Reaſon why any Record is of Validity and 
Authority 1s, becauſe it is declarative of the 
Senſe of the Law, and is a Memorial of what 
is the Law: of the Nation : Now Chancery 
Proceedings are no Memorials -of the Laws 
of England, becauſe the Chancellor is not 
bound to proceed according to Law. 


No becaulſe:theſe ſeveral Proceedings be- 
fore - mentioned are not Records, they are by 
Conſequence not ſuch Memorials as are lodged 
inſeparably in any certain Place, but are tranſ- 
ferrable from one Place to another, and there- 
fore may be themſelves given in Evidence. 


* According to Equity and good Conſtiece. 1 Ade ding to Laws 
E Bills 


Tri. at Ni, Pr 
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Bills in Chancery. 


Chan. Cal. 6, TE Bill in Chancery is Evidence againſt 
280. 221. the Complainant, for the Allegations of 
Eq. Abe. 227: every Man's Bill ſhall be ſuppoſed to be 
Nat Ch. Rep. true; nor ſhall it be ſuppoſed to be pre- 
102. ferred by the Counſel or Solicitor without the 
Party's Privity, and therefore is Evidence as 
to the Confeſſion and Admittance of the 

Truth of any Fact by the Party himſelf; 

and if the Counſel bath mingled in it what 

is not true, the Party may have his Action: 
But where a Bill is exhibited, and there are 
no Proceedings upon it, then it cannot be 

given in Evidence, unleſs they prove a Pri- 
vity in the Party, for a Man may file a 

| Bill in another's Name to rob him of his 

Chan. Caf. £4, Evidence by. a ſham Confeſſion ; and there- 
_ fore a Bill filed without any. Proceedings 
upon it has not the Force of an Evidence, 
for no Man can ſuppoſe that the Party did 

himſelf file the Bill, without any Proceedings; 

to bring his Adverſary to anſwer ſuch Bill 

is of no Uſe to the Party, and therefore 

muſt be ſuppoſed rather to be filed by a 
Keb. f Stranger to do him an Injury: This is ac- 
L. E. 05. pl. 55. counted to ſtand in Point of Credibility in 

the ſame Circumſtances, as a Confeſſion by 
Letter under the Party's own Hand where 
no body ſaw the Writing of it, though ſome 
have ranged it in an inferior Degree, becauſe 
the one is the Party's. own immediate Con- 
feſſion, ald the other is only the Counſel's 
' Da ; yet it ſeems the . in a 
ourt 
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Court of Juſtice that amounts to the Confeſſion 
of any Fact, ought'to have more Weight and 
Authority with it than any private owrlirig. 


Ir a Patron ſues-a Simoniacal Bond, and Theo. Evid. 24. 
the Perſon prefers a Bill in Chancery to be 1/7 0m 
relieved, the Bill and proceedings upon it _ Rep. 780. 
ſhall be given in Evidence on Ejectment to 
make void the Perfon's Living. 


ANSWER'S. 
And if the Bill be Evidence againſt the God. 326. 


Complainant, much more is the Anfwer a⸗ ä 
gainſt the Defendant, and catries ſtill a highet 
Weight of Probability along with it, becauſe 
this is delivered in upon Oath, and therefore 
over and above the ſingle Confeſſion it has an 


Authority from the Sanction of an Oath. 


Bur when you read an Anſwer, the Con- Brochman'sCaſe 
feſſion muſt be all taken together, and you ger Gee. 
ſhall not take only what makes againſt him, vag 7488 
and leave out what makes for him; for the S Ch. Cat 184. 
Anſwer is read as the Senſe of the Party _ 
himſelf, and if it is to be taken in this Man- 

ner, you muſt take it entire and unbroken. 


Aux Infant's Anſwer by his Guardian ſhall » Vent. 72- 
never be admitted in Evidence againft him Carth. 19.” . 
on a Trial at Law, for the Law has that 3Will-Rep. 237- 
Tenderneſs for the Affairs of Infants, that anſwer ef a fee 
it will not ſuffer them to be prejudiced by gn Will 
the Guardian's Oath, for the Authority the $atk. 450. 
Law gives to the Guardian, is for = 1 
4449 E 2 ant's 


per Gold. 
Str. 3%. 
Will. Rep. 675. 
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Anon, Hill. 
Y aca'.. 1707. 
pe: Cow per. 


Brechman's Caſe 
Trin. Aff. 1701. 
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fant's Benefit and not to his Prejudice, and 
therefore the Infant can't be hurt by the 
Guardian's Oath.) 


AFFIDAVIT. 


Ax AL ocous to this is a Man's own volun- 
tary Affidavit, which may alſo be given in 
Evidence againſt him, but then the Proceed- 
ings mult regularly be given in Evidence on 
which this Affidavit did ariſe, and the Rea- 
ſon why the Proceedings mult alſo be given 
in Evidence, 1s to prove the Identity of the 
Perſon, for to prove an Afﬀidavit ſworn is 
not ſufficient, for it may be ſworn by Fraud 
and Contrivance, the Perſon being perſonated 
by ſome body elſe, and therefore to bring 
home the Proof to the Perſon, you muſt 
prove the Occaſion of the ſwearing, for *tis 
not to be thought that any Man without 
ſome Occaſion or other would make a plain 
Affidavit. : 


A Bill was brought by Creditors againſt 
an Executor, to have an Account of the per- 
ſonal Eſtate ; the Executor ſets forth by An- 
ſwer, that there was 1100. left by the 
Teſtator in his Hands, and that coming af- 
terwards to make up his Accounts with the 
Teſtator, he gave Bond for 10007. and the 
other 100 J. was given him as a Gift for his 
Trouble and Pains taken in the Teſtator's 
Buſineſs, and there was no other Evidence 
in the Caſe, that the 11007. was depoſited 
but merely by the Executor's own Oath; 

and 


De Law of Evidence. 


and it was-argued that the Anſwer, though 
it was put in Iſſue, ſhould be allowed, ſince 
there is the ſame Rule of Evidence in Equity 


as at Law; and therefore if a Man was ſo 


honeſt as to charge himſelf when he might 
roundly have denied it, and no Teſtimony 
could have appeared, he ought to find Cre- 
dit where he ſwears in his own Diſcharge. 


Bur it was anſwer'd and reſolved by the 


Court, that when an Anſwer was put in Iſſue, 


what was confeſſed and admitted need not 
be proved, but it behoved the Defendant 
to make out by Proofs what was inſiſted 
upon by way of Avoidance, but this was 
held under this Diſtinction; where the De- 
fendant admitted a Fact and inſiſted on a 
diſtinct Fact by way of Avoidance, there he 
ought to prove the Matter of his Defence, 
becauſe it may be probable that he admitted 
it out of Apprehenſion that ir might be 
proved, and therefore ſuch Admittance ought 
not to profit him ſo far as to paſs for Truth 
whatever he ſays in Avoidance ; but if it had 
been one Fact, as if the Defendant had ſaid 


the Teſtator had given him 100 J. it ought | 


to have been allowed unleſs diſproved, be. 
cauſe nothing of the Fact charged is ad- 
mitted, and the Plaintiff may diſprove 
the whole Fa& as ſworn, if he can do it; 
but it was urged that here the Probabi- 
lity was on the Defendant's Side, becauſe 
he did not take a Bond for this Sum as. 
for the Reſidue; but the Chancellor ſaid there 
was ſome Preſumprion in that, but not enough 
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to carry ſo large a Sum wane better * 
teſtation. 


— 


8 In an Information of Sins, an Anſixer 
— nh may be given in Evidence without any Per- 


2 Lo,Raym-Bg4, ſon to prove that the Defendant ſwore it, 
22 Mod. 511. for the Identity may be proved by many 
robbed, 3 » Things out of the Anſwer it ſelf ; beſides 
ul Rep. x96. the Party is obliged to ſign his Anſwer, and 
N the Ferjury ma urther 1 ate tne 

he Perjury may be further illuſtrated hy th 


2 Bur. Rep, 


1159. Compariſon of Hands, which poſſibly may 
be Evidence in Concurencę with other Proof, 
that out of the Anſwer itlelf evince the Iden- 
tity of the Perſon. 
Compariſon of Hands. 


Theo. Evid, 24. Budd T Compariſan of Hands only 


— at N Fr. ſhould be a Proof in a Criminal Proſecution, 
8 f was never Law but only in the Time of K. J. 
and the Diſtinction has ever been taken that 

the Compariſon of Hands is Evidence in 


„2 Hauk. P. C. Civil and not in * Criminal Caſes ; the Rea- 


231. ſon why the Comparifon of Hands is allow'd 
= _ +, to be Evidence in Civil Matters is, becauſe 
393- Men are diſtinguiſhed by their Hand- Wri- 


— i, ting as well as by their Faces, for it is very 


6 $1 Tri -413. ſeldom that the Shape of their Letters agree 
L. k. 279. fl. 19. any more than the Shape of their Bodies, 
Sidney's Tri. 32, therefore the Compariſon of Hands ſerves 
EE for a Diſtinction in Civil Commerce, for the 
Likeneſs does induce a Preſumption that they 
are the ſame, and this Preſumption is Evidence 
till the Contrary appears: For every Pre- 
ſumption that remains unconteſted, hath the 


Force 


The Law of Evidence. 
Force of an Evidence, for a light Proof on the 
one Side will outweigh the Defect of the Proof 
on the other; but in Criminal Proſecutions the 
Preſumption is inFayou rof the Defendant, for 
thus far is to be hoped of all Mankind, that 
they are not guilty in any ſuch Inſtances, and 
the Penalty inhances the Preſumption: Now 
the Compariſon of Hands is no more than a 
Preſumption founded only on the Likeneſs 
which may eaſily fail, becauſe they are very 
ſubje& to be counterfeited; therefore when 
the Compariſon of Hands is the -only Evt- 
dence in a Criminal Proſecution, there is no 
more than one Preſumption againſt another, 
which weighs nothing. 


In an Information of Perjury, the Perjury 
aſſigned was in the Defendant's Anſwer, hat 
be recerv'd no Money, and on Exceptions for 
Inſufficiency the Defendant ſays in a ſecond 
Anſwer, that be receiv'd no Money till ſuch a 
Day; and on the Trial on the Information it 
was held that nothing ſhould be aſſigned for 
Perjury that was explain'd in the ſecond An- 
{wer ; for the firſt Anſwer ſhall be charitably 
expounded, according to what appears to be 
the Party's Senſe in the ſecond Anſwer ; for 


55 


if 


* 
Pg 


2 Sid. 418. 479. 
2 Keb. 516. 


the Court would rather intend there was ſome 


Overſight in the Draught, and that it was af- 
terwards amended in the ſecond Anſwer, than 
ſuppoſe the Party to be guilty of manifeſt 
and corrupt Perjury. 


Wnzrz a Man is ſworn in Chancery, to 
anſwer directly to his Knowledge, Perjury 
E 4 can't 


2 Sid. 419. 
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can't be aſſign'd in any Thing which is not 
within his Knowledge, as upon his Belief, 
Sc. for what he ſwears on his Belief is not 
within the Compaſs of his Oath. | 


Voluntary Affidavit. 


THERE is a very great Difference between 
the Evidence of an Anſwer, and that of a 
voluntary Affidavit. 


Ax Anſwer can't be given in Evidence 
without producing the Bill, becauſe without 
the Bill there does not appear to be a Cauſe 
depending ; but if there be Proof by the pro- 
per Officer that the Bill has been ſearch'd 
for diligently in. the Office, and can't be 
found, there the Anſwer hath been allowed 
to be read without a Sight of the Bill; and 
this Lord Chancellor Broderick allowed, tho? 
the Loſs of the Bill was not proved by the 
proper Officer, but by the Clerk only who 
wrote in the Office, and ſwore he ſearch'd 
carefully with the Officer and could not find 


the Bill, 


Ax Anſwer is 3 by ſhewing the Al- 
legations in the Court, viz. by ſhewing the 
Bill which is the Charge, and the Anſwer 
which is as it were the Defence to the Bill; 
and this in Civil Caſes ſhall be intended to be 
ſworn, becauſe the Proceedings upon ſuch 
Defence are upon Oath : Now ſince the Pro- 
deedings of any Court of Judicature within 


the Kingdom are good Evidence in other 
bo Courts, 
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Courts, and the Proceedings in this Caſe are 
upon Oath, it follows of Conſequence, that 
in all Civil Caſes the Anſwer is to be taken 
as an Oath, without any further Proof but 
from the Proceedings in the Cauſe. 

Bur a voluntary Affidavit is not Part of I 
any Cauſe in a Court of Juſtice, and there- 73%; Regt 
fore it muſt be prov'd to be ſworn ; for if 893, 936. 
you only prove it ſigned by the Party, the 3 31, 87. 
Proof goes no farther than to ſuppoſe it as a Ch. Pre. 59, 116, 
Note or Letter, and as ſuch you may not give ] Nos. 36. 
it in Evidence without more Proof, for a 9 Mod. 56. 
Note or Letter is a bare Acknowledgment asc“ ** 
under the Hand of the Party, and this is no 2 Mod. 136, 
more, unleſs you prove it to be ſworn alſo, 579, 339, 342. 
for it can't be preſumed to be ſworn, being 338, 394» 414, 
not filed as an Oath in a Court of Juſtice. 555) 266 — 

L.E, 121. pl. 92. 


Suck are the Affidavits made before a Ma- 
ſter in Chancery by the Vendor of the Eſtate, 
in Satisfaction of the Purchaſer, that the Eſtate 
is free from all Charges and Incumbrances. 


Ax Action of Covenant brought againſt Vicary's Caſe is 
two, the Affidavit of one of them was given I 
in Evidence as an Acknowledgment of them 
both, becauſe the Acknowledgment of one 
of them where they had a joint Intereſt was 
to be looked upon as a Truth relating to 
them both, and the Conſideration of the 
Matter is to be left to the Jury how far it is 
Evidence againſt the other. gs 


Tur ſecond Difference between them is, 230% x6; 
that the Copy of an Anſwer may be given * 


: n 
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in Evidence, but the Copy of a voluntary 
Affidavit cannot; the Reaſon is, becauſe the 
Anſwer is an Allegation in a Court of Judi- 
cature, and being Matter of public Credit, 
the Copies of it may be given in Evidence 
for the Reaſon formerly mentioned, but a 
voluntary Affidavit hath no Relation to any 
Court of Juſtice, and therefore is not intitled 
to public Credit, and being a private Mat- 
ter, the Affidavit itſelf muſt be produced as 
the beſt Evidence. 


Bur the voluntary Affidavit of a Stranger 
can by no Means be given in Evidence, be- 
cauſe the oppoſite Party had not the Liberty 
to Croſs-examine ; but of this in the next 
Section. 


D EPOSITIONS. 
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Theo. Evid, 30. Thx next Thing is the Depoſitions ; and 


= * Ni. Pri. here we muſt in the firſt Place conſider what 


Rank they ſtand in in point of Credibility ; 
and to enlighten this Matter we muſt give 
an Account of their original Uſe; and they 
plainly come over to us from the Civil Law. 
It is very plain that the Parties exhibited 
their Interrogatories upon their ſeveral Alle- 
gations, but that the Witneſſes were private- 
ly examined upon theſe Interrogatories by 
the ſame Judge that tried the Cauſe; fo 
that the Courſe antiently among the Romans 
is very different from the modern Pleadings 
of the Chancery, where the Senſe of the 
Witneſs is ſtated by the Examiner, on which 


the Chancellor is to judge. 


Tuar 


The Law of Evidence. 39 


Tua this which I have mentioned was Dig. Lib. 22. 
the antient Courſe of the Civil Law is very Tel 5. i. 
plain from Arian s Epiftle to Varus the Le- 

gate of Cecilia, Tu magis ſcire potes quanta 

Fides babenda fit Teſtibus, qui & cujus Digni- 

tatis, & cujus eſtimationis int, & qui ſim- 

pliciter viſi fint dicere, utrum unum eundemque 

mneditatum fermonem attulerint, an adeoque in- 
terrogaveras ex tempore veri fimilia reſpon- 

derint. 


Now theſe Examinations were firſt made 
privately, that the Judge might in the firſt 
Place be poſſeſſed of the naked Fact, and 
the Senſe of theſe Witneſſes was after taken 
in Writing, and then Publication paſs'd, 
that the Judges might have all due Aſſiſt- 
ance from the Obſervation of the Advocate, 
if he had not ſufficiently compared and 
weighed the Examination ; as the Trials ef 
the Civil Law thus ſtood when the Judges 
viewed the Behaviour of the Witneſſes, there 
is very little Difference between this Trial 
and hae of the Jury, ſave only that this 
Sort of Trial by Jury is much more ſpeedy, 
and the Evidence is more entire, whilſt in 
the other way the Judges take up the Evi- 4 
dence at one Time and the Gloſs at the 
other, and ſuch breaking of the Evidence 
may be dangerous to a weak and leſs conſi- 
dering Judge ; beſides the Judge not being 
* You may the better judge vbat Credit Witneſſes deſerve, wvbat 
es ob nn ng 


being ſi interrogated, they give probable Anſwers, and ſuch as are 
agreeable to = 9 : A 
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of the Neighbourhood can't ſo eaſily diſtin- 
guiſh the Credit of the Witneſſes ; and upon 
this Account alſo the Trial by Jury is pre- 
ferable to the Examination of the Civil Law 
when under the beſt Regulation. 


AnD no Doubt in our Chancery Proceed- 
ings the Witneſſes were formerly examined 
by the Maſters who fat in the Court to inform 
the Chancellor of their Credibility, 'till Cauſes 
ſo multiplied, that the Maſters were employ- 
ed in other Affairs, and ſo the Examination 
of Witneſſes was left to the Examiners, 


Now ſince this Practice has been uſed, no 
Doubt but that the Credit of Depoſitions 
* ceteris paribus falls much below the Credi- 
bility of a preſent Examination + viva voce, for 
the Examiners and Commiſſioners in ſuch 
Caſes do often dreſs up ſecret Examinations, 
and ſet up a quite different Air upon them 
from what they would ſeem if the ſame Te- 
ſtimony had been plainly delivered under 
the ſtrict and open Examination of the Judge 
at the Aſſizes. ; 


Bur tho the Pepoſitions do fall ſhort of 
Examinations Þ viva voce, yet they ſeem ſu- 
rior to what a Witneſs ſaid at a former 
Trial ; for what is reduced to Writing by an 
Officer ſworn to that Purpoſe from the very 
Mouth of the Witneſs, is of more Credit 
than what a Stander-by retains in Memory 
of the ſame Oath; for the Images of Things 
decay in the Memory, by the perpetual 
* Other Circumſtanges being equal, ÞF By Word of Mouth, 
5 2] Change 
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Change of Appearances; but what is reduced 

to Writing continues conſtantly the ſame; 

ſo that we cannot be certain on a verbal At- 
teſtation, but that ſome Circumſtances of the 

Fact may be loſt in the Recollection. We 

muſt in the next Place ſee in what Cafes De- 
poſitions may be read. / 


iſt, THz y may be read where the Wit- Godb. 197, 326. 


. 4 8 : X 
neſſes are dead, for where the Witneſs is Bun K. B. 


living, they are not the beſt Evidence the 348. 
Nature of the Thing is capable of, and there- CNY — 
fore cannot be read, but where the Witneſs — 278, 291, 
is dead, the Depoſition is allowable : For as J Ma. 146. 
Records are the Invention that perpetuate the 5.C- Show. 363. 
Deciſions of Law, ſo are Depoſitions the on- T. Ry 175. 
ly Method to perpetuate the Memory of the Se Hob. x12. 
Fact, and therefore they muſt be truſted Har. 233,318. 
where the Witneſs is not in being. . 3355 
| ill. Abr. 388, 
554. 5 Mod. g, 200 277. 
2dly, WHERE a Witneſs is ſought and can't Godb. 326. 
be found, you may upon Oath of the Matter 
uſe his Depoſitions ; for when it doth appear 
by Oath that he cannot be found, *ris the beſt 
Evidence that poſſibly can be had of the Mats 
ter; for when a Witneſs is ſought and can't be 
found, he is in the ſame Circumſtances as to 


the Party that is to uſe him, as if he were dead. 


3dly, Ir it be proved that a Witneſs was — 1 


ſubpœned and fell ſick by the Way, his De- 225, 226, 263. 


poſition may be allowed to be read, for in 12. 24 


3 231, 305, 319, 

339! 375, 403, 6079, Will. Rep. 288, 289, 414, 415, 557. 2 Will. Rep. 563. 
« Raym. 729, 730, 734, 735. 2 Ld, Raym. $873, 1166, 1371. Vern, 331, 
413. Pre. Ch, 64. Eq. Abr. 227, 2 Stra. 920. L. E. 180. pl. 13. 


this 
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this Caſe the Depoſition is. the beſt Evidence 
that poſſibly can be had, and that anſwers 
what the Law requires. | 


Theo. Evid. 311 Bur Depoſitions taken thirty Years ſince 
Tru Ni. Pr were admitted to be read in Chancery, though 
Chan. Caf. 73, the Parties were not the ſame, in as much as 
— the Cauſe related to the ſame Land, and the 
Tertenants were Parties to it, and tlioſe 
Witneſſes are ſince dead, the Plaintiff's Title 
then not appearing. And this is an Indul- 
gence of the Chancery beyond the ſtrict Rules 
of the Common Law, and is admitted for 
the pure Neceflity, becauſe Evidence ſhould 
not be loſt; beſides, Chancery hath great 
Faith in its own Examiners, that are ſup- 
poſed indifferent. Perſons that do by them - 
ſelves take the Senſe of the Parties ſo ſtrictly, 
that by that Means the Depoſitions ſtand the 
fairer to be read at any Time. Quære. 


4thly, A Depoſition can't be given in Evi- 
zAtk. Rep. 47g, dence againſt any Perſon that was not Party 
got, 592, 524- to the Suit, and the Reaſon is, becauſe: he 


Bac, * 8 ni | 1 
” had not Liberty to croſs-examine the Wit 


neſſes, and *tis againſt natural Juſtice that a 
Man ſhould be concluded in a Cauſe to which 
he never was a Party. 1998 


Sthly, A Man ſhall never take Advantage 
of a Depoſition that was not Party to the 
Suit, for if he cannot be prejudiced by tlit 
Depoſition, he ſhall never receive any Ad- 
vantage from it, for this would create the 
greateſt Miſchief that could be; for * 
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Man that never was Party to the Chancery 
Proceedings, might uſe againſt his Adverſary 
all the Depoſitions that made againſt him, 
and he in his own Advantage could not uſe 
the Depoſitions that made for him, becauſe 
the other Party not being concerned in the 
Suit had not the Liberty to croſs- examine, 
and therefore cannot be encountered with any 
Depoſitions out of the Cauſe. 


6thly, Drros fr 1ons before an Anſwer Raym. 3385. 
put in are not admitted to be read, unleſs the ä * 
Defendant appears to be in Contempt; for if 
a Cauſe doth not appear to be depending, 
then are the Depoſitions conſidered as volun- 
tary Affidavits, for unleſs a Suit is ſnewn to 
be commenced, it doth not appear that the 
adverſe Party had Liberty to croſs- examine; 
but if the adverſe Party had been in Con- 
tempt, then the Depoſitions of the Witneſſes 
ſnall be admitted, for then it is the Fault of 
the Objector that he did not croſs- examine 
the Witneſſes, ſince he would not join the 
Examination of the Witneſſes. 


When the Bill is diſmiſſed, the Rule as cb. Ca. 275. 
to the reading of the Depoſitions is this; — ar — 
Where the Bill is diſmiſſed becauſe the Matter Middtton. 
is not proper for Equity to decree, yet the 
Depoſitions on the Fact in the Cauſe may be 
read afterwards in a'new- Cauſe between the 
fame Parties, for though the Matter is not 
proper for Equity to decree, yet there was a 
Cauſe properly before the Court, for tis pro- 
per for the Juriſdiction of Equity to conſider 
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Cha, Caſ. 175. 


Theo. Evid. 33. 
Tri. at Ni. Pri. 


227. 
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how far the Law ought to be relaxed and 


moderated, and where there is a Cauſe pro- 
perly before the Court, for whomſoever that 


Cauſe be decided, yet the Depoſitions in that 


Cauſe muſt be Evidence, as well as in all 
others. 


Bur if a Cauſe in Equity be diſmiſs'd for 
the Irregularity of the Complainant, the De- 
poſitions in that Cauſe can never be read; as 
where a Deviſee, on a Suit pending by his 
Deviſor, brings a Bill of Revivor, and ſeveral 


Depoſitions are taken, and then the Cauſe on 


the Hearing is. diſmiſs'd, becauſe a Deviſee 
claiming as a Purchaſer, and not by Repre- 
ſentation, can't bring a Bill of Reviyor in 
this Caſe, and in a new Original Bill ex- 
hibited, the Deviſee cannot uſe. the former 
Depoſitions; for in the firſt Cauſe, miſtaking 
the Bill that he ought to bring, there was no 
Complaint before the Court, ſince the Court 
doth not allow any Deviſee to complain in 
that Manner by Right of Repreſentation, and 
there being no Cauſe regularly before the 
Court, there could be no Depoſitions in it. 


In Croſs Cauſes in Equity, an Agreement 
was proved in one. of the Cauſes, and in 
that Cauſe it was not ſet forth in the Allega- 
tions of the Bill nor Anſwer; in the other 
Cauſe the Agreement was ſet forth in the 
Bill, and not proved in the Cauſe, and an 
Order was obtained before Publication, that 
the ſame Depoſitions ſhould be read in both 


Cauſes; and by the better Opinion this might 
be, 


TY —_—c- P 
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be, but ſince the Order was before Publicati- 
on in the ſecond Cauſe, the Defendant had 
Liberty to croſs-examine the Witneſſes on 
which Particular he pleaſed, and the Sight of 
the Depoſitions was to his Advantage: 


Ir a Witneſs be examined * De bend eſſe, and Hard. 415. 
before the coming in of the Anſwer, the De- /f. 194: < 
fendant not being in Contempt, the Witneſs 4193. 
dies, yet his Depoſition ſhall not be read, be- 2 Yil-Rep-353- 
cauſe the oppoſite Party had not the Power A. Rez. 450. 
to croſs-examine him, and the Rule of the 
Common Law is ſtrict to this, that no Evi- 
dence ſhall be admitted, but what 1s or might 


be under the Examination of both Parties. 


Bur in ſuch Caſes as theſe, the Way is * 164. 
to move the Court of Chancery, that ſuch a a 
Witneſs's Depoſitions ſhould be read, and if 
the Court ſee Cauſe, they will order it, and 
this Order will bind the Parties, to aſſent to 
the reading of ſuch Depoſitions, though it 
doth not bind the Court of N Prins, and 
this is thought juſt, becauſe the Witneſſes are 
examined by the Officers of the Court, who 
are ſuppoſed to favour neither Party. 


FoRMERLY they did not inrol their Bill Theo. Ed. 42. 
and Anſwer, but as it ſeems, the Bill was % 
left looſe in the Office with the Clerks of: Keb. Rep. 31. 
the Office, and were thereby ſubject to be 13.575. 
loſt; and therefore antient Depoſitions may 
be given in Evidence without the Bill and 
Anſwer. %. ; 

® Conditionally, 

| F Taz 
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Trex antient Practice was alſo, that they 
never publiſhed the Depoſitions in the Life- 
time of the Witneſſes, becauſe the Depoſiti- 
ons * in perpetuam Rei memoriam, were of no 
Uſe till after the Death of the Witneſſes ; but 
this Practice was found very inconvenient, be- 
cauſe Witneſſes became thereby ſecure in 
ſwearing whatſoever they pleaſed, in as much 
as they could never be proſecuted for Perjury, 
the Effect of their Oaths not being known 
till after their Deaths. | 


On an Information for Perjury the Depo- 
ſitions in Chancery ſigned by the Commiſ- 
ſioners, is not ſufficient Evidence without 
Proof, that the Party ſwore them ; for there 
is no Proof of the Identity of the Perſon, 
but by the Compariſon of Hands, which 1s 
not a ſufficient Evidence in a criminal Caſe, 
for another Man might perſonate me, and 
thereby ſubje& me to the Penalty of Perjury. 


From what has been ſaid 'tis evident, 
that a voluntary Affidavit before a Maſter in 


Chancery is no Evidence between Strangers, 


becauſe here is no Croſs-Examination, ſince 


there appears to be no Cauſe depending, and 


Atkins 4. 


therefore ſuch Evidence cannot by any Means 

be admitted. | 
Dzyos1T10Ns in Chancery are not of them- 

ſelves Records, but they are Oaths in a Court 


of Record, and therefore it ſeems a Witneſs 
ſwearing falſly, may be proſecuted either at 


For the Perpetuity of a Fact. 


Com- 
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Common Law, or upon the Statute, becauſe 
this is Perjury in a Court of Record. 


Also a Man may be indicted. for a falſe = Sid: 454. 
Oath in the Eccleſiaſtical Court, or in the — 
County Court, at Common Law, but not up- 59. f 10 
on the Statute, for the Statute expreſly men- Ro. 129 
tions that it is a Court of Record, in which the pl 12 _ 
Perjury muſt be committed, to become pu- Con. 155 
niſhable within that Law z but a Perjury may D. 243. Pl. 23. 
be puniſhed at Common Law in any Court 
that hath Authority to examine the Cauſe in 
Relation to which the Perjury is committed; 
for it were prepoſterous that they ſhould give 
a Court Authority to examine upon. Oath, 
and not to puniſh the Violation of that Oath; 
bur it ſeems if the Court hath no Authority 
to examine the Cauſe, then ſuch Perjury can- 
not bz puniſhed, for an Oath taken * Coram 
non Judice, is no Oath in Law, for the Law Vent. 370. 
cannot take any Notice of an Oath, but where * 
it gives an Authority to give an Oath, for 
if there be no lawful Power to tender an Oath, 
tis but an inſufficient Swearing, for an Oath 
not taken by lawful Authority, muſt be an 
Oath not regarded by the Law, and there- 


fore not puniſhable, as the lawful Oath is. 


DerosrT1ons taken in the Spiritual Court: vary 
in a Cauſe relating to Lands can't be read, yi. 
becauſe they are no Oaths at all, in as much Cv Jet: 463. | 
as the Spiritual Courts have no Authority to 2 
take Depoſitions relating to Lands; but it 
ſeems they may be read when taken in a 
* Before one who wes no e. 
| —_ 2 Cauſe, 
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Cauſe in which they have Authority, as far 
as relates to that Cauſe, in as much as theſe 
are lawful Oaths, and a Man may be indicted 
for the Violation of them, though they be 
not Oaths in a Court of Record. 


Mod. 166. A Man aſſumes, that in Conſideration that 

- > the Plaintiff would bring two Witneſſes to 
Swear to his Debt, before a Juſtice of Peace, 
that he would pay it, and ſays that he did 
bring two Witneſſes, and this Oath,” though 
extrajudicial, and though the Juſtices had no 
Authority in the Matter, was held a good 
Conſideration, for the Oath tending to a De- 
ciſion of the Right was not held to be con- 
trary to the Law of God, and therefore the 
Parties might aſſume upon that Conſidera- 
tion, but *tis not ſuch an Oath as the Law 
takes Notice of to puniſh as Perjury. 


Decree. Sentence in the Spiritual Court. 


Theo, Evid. 36. - . . 
mo Ne p. A DECREE in Chancery may be given in 


2 Mod. 231. Evidence, and ſo may a Sentence in the Ec- 
$0950 921: cleſiaſtical Courts, for their Judgments muſt 
Ch. Pre. 59, 64, be of Authority in thoſe Caſes, where the 


+ Soqel 4j, Law gives them a Juriſdiction; for it were 


44 74, 3B, very abſurd that the Law ſhould give them 
109, 126, 


Vern. 53,412. à Juriſdiction, and yet not to ſuffer what is 


. done by Force of that Juriſdiction, to be a 
Fzgb. 5. full Proof, for that were to ſuppoſe they 


Ld. Roy. 734, were incompetent Judges, where they had 
893, 936. iſdict: 

W ill. Rep. 414, Juri ICUON, 

418. 

8 Mod. 78, 181, 322. 9 Mod. 66. 11 Mod. 210 to 212. Gilb. Eq. Rep. 2, 203, 
&c. 12 Mod. 24, 85, 136, 215, 231, 305, 310, 319, 339, 342, 542, 375, 294, 
414, 494, 500, 521, 555, 565, 579, bc7, Stra. 96, 162, 308, See Barnard, K. 
B. 243. 2 Stra. 960, 1151, 1242, 2 Rol. Abr. 679. L. E. 125 pt. 101. 
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EVIDENCE. 


AnorTurr Way of perpetuating the. Teſti- Theo. Evid. 44. 


mony of a Perſon deceaſed, I ſhall here add, g“ * Or 
and that is by giving the Verdict in Evi- 12 Mod. 318. 


See Stra. 161. 


dence, and the Oath of the Party deceaſed ; Renu. K. B. 
where you give in Evidence any Matter 243. 
ſworn at a former Trial, it muſt be between 
the ſame Parties, becauſe otherwiſe you diſ- 
poſſeſs your Adverſary of the Liberty to 
croſs-examinez; beſides otherwiſe you can't 
regularly give the Verdict in Evidence, and 
where you can't give the Verdict in Evi- 
dence, you can't give the Oath on which it 
was founded, for if you can't ſhew there was 
ſuch a Cauſe, you can't ſhew that any Per- 

ſon was examined in that Cauſe, and without 
ſhewing there was a Cauſe, no Man's Oath 
can be given in Evidence, in as much as 
that appears to be a voluntary Affidavit. 


War a Man himſelf that is living has 12 Mos. 318. 
ſworn at one Trial, can never be given in , % 205 


Evidence at another Trial to ſupport him; 2 Hawk b. c. 


430. ſect. 9, 13 


though what the Witneſs has ſaid in Diſ- ; Ces, 383 
courſe, may be given in Evidence, to ſup- 
port him; becauſe the ſame Oath at another 
Trial is no Evidence of the Truth of any 
Man's Swearing; for if a Man be of that ill 
Mind to ſwear falſly at one Trial, he may 
do the ſame on the other, on the ſame In- 
ducements; but what a Man ſays in Diſ- 
courſe without Premeditation or Expectation 
of the Cauſe in Queſtion, is good Evidence 
F 2 to 


Pd 
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to ſupport him; but if a Man hath ſworn 

at one Trial different from what he hath at 

another, this is good Evidence as to his Diſ- 
credit. I 1 ; 


Theo. . 35 On an Appeal of Murder, the Appellant 
229. cannot give in Evidence the Indictment, and 
2 lauf. . C. What a Perſon deceaſed ſwore at the Trial; 
430. ſect. 8s. for in this Caſe we have already ſhewn that 
. the Indictment cannot be given in Evidence 
261. againſt the Defendant, and by Conſequence, 
bee 2 Keb. 384. the Oath cannot be given in Evidence on the 

Indictment; beſides the Appeal is tried as a 

new Cauſe, and therefore it is neceſſary te 


have his Accuſers Face to Face. 


$0. 5 1. 66. Ir the Indiftment be given in Evidence 

"*+ 37:2 for the Priſoner, and the Oath of a Perſon 

deceaſed, the Account of that Oath muſt be 

upon Oath, for there is no Reaſon that the 

Indictment ſhould be given in Evidence far 

the Priſoner to prove he was once acquitted 

of the ſame Fact, and in Favour of Life 

none of the Evidence ought to be loſt, bur 

then the Account of that Evidence ought to 

be upon Oath, for nothing can be given in 
Evidence as an Oath but upon Oath. 


Raym. 170. In an Information of Perjury on a Trial 
in Ejectment, on Not guilty, the Defendant 
inſiſts that what he ſwore was true, and to 
prove the Perjury, one was produced to 
prove what a Perſon deceaſed ſwore at the 
former Trial in Ejectment; and this was al- 
lowed to be good Evidence, becauſe it doth 

not 
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not go to the Proof of the Charge itfelf, 
that the Defendant fwore, but only to the 
Falſity of the Fact that was ſworn, and they 
would have it that the Charge itſelf which 
conſiſts in the Proof, and what the Defendant 


ſwore, might be directly proved by ſuch 


Evidence, as are croſs- examined by the De- 
fendant, but the Falſity of the Fact which 
the Defendant ſwore to, may be made our by 
any other Proof, becauſe in this Cafe you 
mult give the Verdict in Evidence to prove 
the Perjury, in as much as the Cauſe in 
which the Perjury was committed, muſt be 
ſet forth in your Information, and by Conſe- 
quence be proved on your Iſſue, and when 
you have proved that the Defendant ſwore in 
the Cauſe, you may ſhew the whole Matter, 
viz, how his Tefttmony ſtood oppoſed by the 
Evidence of the Party deceafed. 


Of the Proceedings in the Spiritual Court. 


THEsE Proceedings are in Cafes Matrimo- 
nial and Teſtamentary, and all other Eccle- 
flaſtical Cauſes, How theſe Courts gain'd the 
Juriſdiction in Cauſes Teſtamentary, which 
was originally of Temporal Conuzance, is 
not here to be conſidered further than is 
neceſſary to determine the Weight of Cre- 
dibility that is to be given to their Sentences. 
The Way of authenticating Teſtaments by 
the Civil Law was this: The Teftator and 
his Witneſſes ſubſcribed the Will, bound it 
up and ſeal'd it with their Seals, which 
after the Deceaſe of the Teſtator, was open'd 
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in the Preſence of the Pretor, and he deli. 
vered Copies of the Will, and kept the Ori- 
ginal in a Public Treaſury ; and from hence 
it is, that the Spiritual Court keeps the ori- 
ginal Will, and does give out the Probate, 
which is but a Copy of the Will 5 1 
Seals. 
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Bu r originally among the Germans, the 
| Goods as well as the Feud itſelf belong'd 
to the Lord; afterwards it was thought fit 
that the Feudary ſhould diſpoſe of them, and 
then the Will was proved in the Country 
Courts before the Alderman and Biſhop, and 
if any Man died inteſtate, they were diſtri- 
buted among his Kindred ; but after the 
Conqueſt, the Probate of the Will and the 
Commiſſion of Adminiſtration was indulged 
to the Biſhop, who never had it in the 
Times of the Empire, under Pretence, that 
the Proviſion would be better made for the 
Souls of the Deceaſed, but if they had ex- 
..ceeded their Commiſſion, they had plainly 
no Authority, and therefore they mult con- 
fine themſelves to the Bequeſt of the perſo- 
nal Eſtate, for the Feud was not Deviſeable 
until the 32 H. 8. for Reaſons mentioned in 
another Place. 
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Rol. Abr. 67%. Tuxxkrokk if a Man deviſe Lands by 


T. t N. b Force of the Stat. of Wills, or by Cuſtom, 


231. the Probate of the Will in the Spiritual Court 


cannot be given in Evidence, for all their 
Pro- 
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The Law of Evidence. 73 
Proceedings, ſo far as they relate to Lands, 
are plainly * Coram non Judice, for they have 
no Power to authenticate any ſuch Deviſe, 


and therefore a Copy produced under their 
Seals, is no Evidence of a true Copy. 


Bur the Probate of the Will is good Evi- Rol. Abr. 678. 

dence as to the perſonal Eſtate, and they 
are the Records of that Court, and therefore 
a Copy of them under the Seal of that Court 
muſt be good Evidence; and this is ſtill the 
more reaſonable, becauſe 'tis the Uſe of the 
Court to preſerve the original Will, and only 
to give back to the Party the Copy of that 
Will under the Seal of that Court. | 


WHERE a Perſon in Ejectment would 71... ra. .x. 

rove the Relation of Father and Son by his Tri. at Ni. Pri. 
Father's Will, he muſt have the original Pin and Pol- 
Will, and not the Probate only, for where bill, Hu. 1703. 
the Original 1s in being, the Copy is no Evi- 
dence, and the Probate is no more than a 
true Copy under the Seal of the Court, of a 
private Inſtrument, and the Law which ſeeks 
the beſt Evidence, will not allow of the 
Copy only ; beſides this is not proved to be a 
true Copy, for the Seal doth not prove the 
Truth of the Copy, unleſs the Suit related to 
the perſonal Eſtate only. + 


Bur the Leidger Book is Evidence in ſuch Po'bill and 
a Caſe, becauſe theſe are not conſidered AW 
merely as Capies, but they are the Rolls of 
the Court itſelf, and though the Law doth 
not allow theſe Rolls to prove a Deviſe of 
® Before no Judge. | 
4 Lands 
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The Law of Evidence. 

Lands where the Claim is by the Words of 
the Deviſe, for the Reaſons already given, 
yet when the Will is only to prove a Rela- 
tion, the Rolls of the Spiritual Court, that 
have Authority to enrol all Wills, are ſuffi- 
cient Proofs of ſuch Teſtament; for if there 
be ſuch a Teſtament as appears by the Rolls 
of that Court, the Relation is proved, for 
that there is ſuch a Will doth not appear by 
the Copy of the Will, in as much as the 
Copy is not good Evidence of an Original, 
becauſe the Law admits nothing to be read 
that implies better Evidence. 


Bur the Copy of the Leidger Book was 
not allowed to be read in this Caſe, becauſe 
common Practice had prevail d that it ſhould 
not; though my Lord Holt ſaid that ſince the 
Original would have been read as a Roll of 
the Court without further Atteſtation, *rwas 
fit the Copies ſhould be read, and that the 
Practice ſhould be altered; the Practice ſeems 
to be founded on the Miſtake, that the 
Leidger Book is read as a Copy, and ſo the 
Copy of that is but the Copy of a Copy, 
whereas the Leidger Book is read as a Ro 
of the Prerogative Court, | 

Theo. Evid. 42. 

Tri. at Ni. Pr. Ix a Suit relating to a perſonal Eſtate, the 
Ray. 404 to Probate of the Will under the Seal of the 
— 39. Court is ſufficient Evidence, and no Evi- 
Lev. 235. dence contrary to it can be given, that ſuch 
1 3375 34 Will was not the laſt Will and Teſtament 
Comyns 150. of the Party deceaſed, for the Spirital Court 
+ 7 ol 262, are the proper Judges of what is, and what 


Str. 487. 18 


LE. 12 5. pl. 103. 


The Law of Evidence. 75 
is not the Will of the Teſtator, and ſince 
the Authority of judging is committed to 
them, the Temporal Courts are bound by 
their Judgments, | 


Bur the adverſe Party may give in Evi- Raym. 404 te 
dence, that the Probate is forged, becauſe i; 35. 
ſuch Evidence ſuppoſeth that the Spiritual I 
Court hath given no judgment, and fo there 
is no Reaſon for the Temporal Court to be 
concluded, ſince the Spiritual Court hath 
made no Judgment in this Matter, for a 
forged Probate is none at all. 


So they may alſo give in Evidence, that Raym. 404 ts 
ſuch Probate was obtained by Surprize, for #8, ... 
that is as much as to ſay, that the Spiritual 
Court hath made no legal Deciſton in the 
Matter, and therefore that the Temporal 
Court ought not to be concluded by their 
Authority. 


So if Letters of Adminiſtration be ſhewed Su. 355. 
under Seal, you may give in Evidence, that 
they were revoked ; for this is in Affirmance 
of the Proceedings in the Spiritual Court, and 
doth not at all controvert the Righteouſneſs 
of their Deciſions, 


A W1LL that hath partly the Form of a, 17. 
Will, and partly the Form of a Deed, may be Vent. 257. 
given in Evidence as a Will, for if the Intent De. 
of the Party ſhall ſufficiently appear to make Abr. 359- 

a Diſpoſition after his Deceaſe, the Informa- Pl. 1. 
tion of the Words ſhall not vitiate it. 


WHERE 


- 
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Keb. 40, 21, WHERE a Will remains in Chancery, by 
3 276. Order of that Court, a Copy may be given 
in Evidence, for then it becomes a Roll of 
that Court, and by Conſequence a Copy of 
it ſufficient Evidence. See more of Wills 


after. 


Of the Public Matters that are not Records. 


Theo, Erid. 43, THE Rolls of the Court Baron or the Co- 


— "- pies of them, for they are Courts of Juſtice, 
fee. though they are not of Record. 


nn. Ad. 17. Thx Court Rolls are Evidence, or the 


E. „ Copies of them, for they are the Public 
, Rolls, by which the Inheritance of every 


5752. Tenant is preſerved, and they are the Rolls 
of the Manor Court, which was antiently a 


Court of Juſtice relating to all Property with- 
in the Diſtrict. | 


2 Tux Regiſter is good Evidence, or a Copy 
Goal. 145. of it; the Regiſter began in the 30 of H. 8. 
Noy. 146. by the Inſtigation of the Lord Cromwell, who 


Brownl. 2c7. ! 
2 al. Abr. 125 at that Time was veſted with all the Autho- 


E. Ei rity that the Popes Legates formerly had, 
Moor 45: under the Title of Vicar General to the King, 
Salk. 281. and all Wills that were above the Value of. 


12 Mod. 86. 8 , . 
L. E.81.pl.2. two hundred Pounds, were to be proved in 


this Court; and therefore it ſerved his Pur- 
ofe to ſet on Foot a Regiſtry of all Perſons 
that were chriſtened and buried, and this might 
be very well appointed by the King's Auch. 
rity, as ſupreme Head of the Church, ſince 
i Chriſten- 


The Law of Evidence. | 77. Fg 


Chriſtening and Burying are Eccleſiaſtical 

Acts — when a Book was appointed by 
publick Authority, it muſt be a public Evi- 

dence ; this was afterwards confirmed by the Code. 164. 
Injunction of Edward VI. and the particular 
Manner of Regiſtering appointed, as that the 
Regiſtering ſhould be in the Preſence of the 

Parſon and Churchwardens on Sunday, and = Str. 1073. 
that the Book ſhould be kept lock'd in the 
Church, to which the Vicar and Church- 
wardens are to have Keys. 


Ax Indictment for entering a falſe Marriage, 5 „f 1. 
ia the Regiſter Book; and the Defendant fined 5 
two hundred Marks; for ſince the Regiſter is 
public Evidence, it muſt be guarded by the 
Law, that it be not counterfeited“. =_—_ 


Taz Pope's Licence without the King's Palm. 427. 
has been way good Evidence of an 2 — 
priation, becauſe antiently the Pope was held 
to be Supreme Head of the Church, and 
therefore the Pope was held to have a Diſpo- 
ſition of all Spiritual Benefices with the Con- 
currence of the Patron, without any Leave of 
the Prince of the Country, and theſe antient 
Matters muſt be admitted according to the 
Error of the Times in which they were tranſ- 
ated. A Pope's Bull is no Evidence on a pum. 32“ 
General Preſcription to be diſcharged of | 
Tithes, becauſe that ſhews the Commence- 
ment of ſuch a Cuſtom, and a General Pre- 


ſcription ſhews that there was no Time or Me- 


By Stat, 26 Geo, 2, c. 33. ſect. 16. the above Offence. of en- 
tring a falſe Marriage in the Regiſter Book, and ſeveral others re- 
lating thereto, therein particularly mentioned, are made Felony 
without Benefit of Clergy, 


mory 


1 De Lath of Evidence. 
mory of Things to the contrary, fo that the 
Bull, doth itſelf contradict ſuch Preſcription, | 


Palm, 3. Bur the Pope's Bull was Evidence on a 
Theo, Ni. Pf. Spiritual Preſcription, when you only lay the 
234 Lands belonged to ſuch a Monaſtery as was 
diſcharged of Tithe at the Time of the Diſ- 
ſolution, for then, they continue diſcharged 


by Act of Parliament. 


Hob. 18“. Ir the Queſtion be, whether a certain 

Tri. perP ais 342 Manor be Antient Demeſne or not, the Trial 
ſhall be by Domes-Day Book, which ſhall be 
inſpected by the Court. Antient Demeſnes 
are the Socage Tenures that were in the 
Hands of Edward the Confeſſor, and which 
William the Conqueror in Honour of him en- 
dow'd with ſeveral Privileges: Domes-Day 
Book was a Terrier or Survey of the King's 
Lands, which was made in the Time of the 
Conqueror, and which aſcertains the particu- 
lar Manors which had this Privilege. 


Term. Pack. To know whether any Thing be done. in 

in Scaccario, Or out of the Ports, there lies in the Exche- 
quer a particular Survey of the King s Ports, 
which aſcertains their Extent. 


Theo. Evid. 45 AN old Terrier or Survey of a Manor, 
Tri. * Ni. Pr. whether Eccleſiaſtical or Temporal, may be 
For the Form given in Evidence, for there can be no other 
—— 368, 2 of aſcertaining old Tenures or Boun- 


daries. . te |» HE « g 5: 


rear e Ax old Map of Lands allow'd Evidence, 
er where it came along with the Writings and 
agreed 


ww 
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agreed with the Boundaries adjuſted in an 
antient Purchaſe. WH | 


Ir Copyhold Rolls make mention of a Jenkins and 
urrender to the Uſe of the Tenant's laſt Will, Tra, Lan 
and then admit A. as Deviſee to the Will, this 
was ruled to be no Evidence of the Seiſin or 
Title of A. without the Will itſelf, becauſe 
the Land doth not paſs by the Surrender 
without the Will itſelf, and therefore the Will 
muſt be ſhewn as the beſt Evidence of A.'s 


Poſſeffion and Title. 
DEEDS 


We come now in the ſecond Place, to that Theo, Evid. 46. 
which is only private Evidence between Party 77% * Mt 
and Party, and that is alſo Two-fold, either 
Deeds, or other Matters of an inferior Nature. 


iſt, Or Deeds; and here the General Rule 

is, that where any Perſon claims by a Deed in 
the Pleadings, there he ought to make a Pro- 
fert of it to the Court, and where he would 
prove any Fact in Iſſue by a Deed, in both 
Caſes the Deeds themſelves muſt be ſhewn. 


The Deed conſiſts of three Things. 
1ſt, Or Sealing by the Parties. 


| 2dly, Or Delivery to the Party to whom 
the Deed is made. br 


7” 3dly, Or a Right transferred, or Obliga- 
tion created, 


Iſt, TER 


80 
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iſt, Tur Seal was very antient in the 


Roman and Grecian Governments, and from 
them it came to the Northern Nations, 
who antiently paſſed all Manner of Right, 
by the actual Tradition of the Thing itſelf ; 
the Seal followed from the Invention of 
Coins, and is a Derivation from the ſame 
Convenience ; for as Coins were invented as 
Tickets, to facilitate the Exchange of all 
Manner of Commodities, ſo when Coin was 


wanting, or not ready for Payment, Tickets 


were given by Impreſſion in Wax, and theſe 


paſs'd inſtead of the Coin itſelf, and theſe 


Impreſſions were made with great Diſtinc- 
tion, for they contained the Arms or ſome 
notorious Symbol of the Perſon contracting; 


now when ſuch Diſtinctions were taken up 


and found of Uſe, they were at laſt required 
in the authenticating of -all Manner of writ- 
ten Contracts, and from hence the Law grew, 


that there could be no folemn Contract with - 


out the Diſtinction of the Seal. 


2dly, Tux Delivery was always a ſolemn 
Sign uſed by the Northern Nations, in tranſ- 
ferring of Right, and as they antiently de- 


livered the Thing itſelf, and by that Delivery 


made the Alienation; ſo when Contracts 
took the Place of Things themſelves that 
were to be delivered, they annexed the So- 
lemnity to the Contract, and the Contract 


was compleated by the Delivery, and from 


thence it became neceſſary that a Delivery 
ſnould be made of all Contracts. | 


* 


zdly, In 


998 
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diy, Tx every Contract there muſt be 
ſome Right tratisferred; of Obligation crea- 


ted; and therefore there muſt be apt Words 
to ſhew what Right was transferred, and to 
whom, to ſhew-what Obligation was created, 
and to whom, and the Senſe and Significa- 


tion of the Wortls muſt be expounded by 


the Law, ſince it is the Province of the 
Law, to determine the Forms and Solem- 
nities; and Operation of all Manner of Con- 
tracts; for the Operation and Effect of a 


Contract, can't be determined but by the 


Rules of Law, that are appointed as the 


Meaſures of transferring Right, and of cre- 
ating Obligations; and without ſuch ſtated 


Rules in every Society, no Man could be 
certain of any Property, for then the Senſe 
of the Contract muſt be at the Mercy of the 


Judge or Jury, who might conſtrue or re- 


fine upon it at Pleaſure. 


Taz xx muſt therefore be a Profert made 
of all ſolemn Contracts in any Action found- 
ed on ſuch Contracts. 


iſt, Fox the Security of the Subject, that 


what Right is transferred, or what Obliga- 


tion is created, might be judged of accord- 


ing to the Rules of Law. 


2dly, Brexvsz all Allegations in a Coutt 


of Juſtice, muſt ſer forth the Thing de- 
manded ; now the Thing demanded can't 


be ſet forth without the Inſttument ſhewn, © 


G upon 
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82 The Law of Evidence. 
upon which the Demand ariſes, for ſince the 
Demand is by the Inſtrument, there can be 
no Demand at all without ſhewing that from 


which it ariſes, eie th, 4 
' Profert of Deeds. 


Co. Lit. 226. THEREFORE - Parties to a Deed, can't 
found any Claim without ſhewing a Deed to 
the Court. | | 


il. 267. Nor can Privies in Eſtate take any Ad- 
729” vantage of a Deed without ſhewing it. 


Ibid. 93. As if there be the Tenant for Life, Remain- 
der in Fee, and there be a Releaſe to him 
in Remainder, Tenant for Life cannot take 
Advantage of it without ſhewing the Deed, 
for ſince the Right paſs'd merely by the 
Deed, to ſay any Perſon releaſed without 
Deed, will not be a good Plea, © 


6 Co. 38.3, WHEN a Man ſhews a Title in himſelf, 
every Thing collateral to that Title ſhall be 
intended, whether it be ſhewn or not, for tho? 
the Law requires an Exactneſs in the Deri- 
vation of the Title, yet when that Title is 
ſhewn, the. Law will preſume all Collateral 
Circumſtances in Favour of Right; for when 
lawful Conveyances, which are made with 
Care, and on Conſideration, do appear, it 

-would create too great Nicety to require an 
Exactneſs in the ſhewing of every Collateral 
Matter, and would tend to the intangling of 
Right with too many Difficulties, an _ 

ore 


The Law of Evidence. . 83 
fore by the Benignity of Juſtice, they ſhall 
be intended: Beſides a Matter collateral to 
a Title, is what doth not enter into the Eſ- 
ſence or Being of a Title, but ariſes “ Alzunde, 
ſo that there muſt be a good Derivation of 
your Right without it. | 


As when a Man declares of a Grant orc, 13, 310. 
Feoffment of a Manor, the Attornment ſhalkCro. El. 401. 
be intended ; for when a Title 1s ſhewn to 
the Manor, Attornment of the Tenant which 
is collateral to that Title, ſhall be intend- 
ed till the contrary 1s ſhewn on the other 


Side 7. 


So in Treſpaſs. the Defendant conveys the 6 C. 
Houſe in which, Sc. by Feoffment from FJ. S. — 
and juſtifies Damage Feaſant; the Plaintiff 
replies, that J. S. before the Feoffment, made 
a Leaſe to J. N. who aſſigned to him; the 
Defendant rejoins, that the Leaſe was made 
on Condition, that if J. N. aſſigned over 
without Licence, by Deed from J. S. that 
then J. S. ſhould re- enter; the Plaintiff ſurre- 

Joins, that J. S. did give Licence by Deed, 
without any Profert of the Deed, and yet 
this Surrejoinder was good, becauſe the Plair- 
tiff's Title was by Aſſigament of the Leaſe 
from F. N. and conſequently the Licence from 

J. S. is but a Matter collateral to the Aſſign- 
ment, and by Conſequence the Deed muſt 
be intended to be well and legally made, tho 

it be not ſhewn to the Court. | 

© #® Elſewhere, + See 4 An, c. 16, ſect. 9. whereby all At» 


tornments of Tenants are taken away. ; 
G 2 Bur 


= 


Theo. Evid. 47. 
Tri. at Ni. Pri. 
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Bur if the Matter be collateral to the 
Plaintiff's Title, then there is another Diffe- 
rence, and that is where the Deed is neceſſary 
*ex provifione bominis, and where tis neceſſary 
＋ ex inſtitutione Legis, for where the Deed is 
neceſſary + ex mnſtitutione Legis, there you 
mult ſhew it, for tis repugnant that the Law 
mould require a Deed, and not put you to 
ſhew that Deed when *tis made; as if you are 
obliged to ſhew the Attornment of a Corpo- 
ration, there you muſt ſhew a Deed, in as 
much as corporeal Bodies, by the Rule of 
the Law, can't act but by coporeal Inſtru- 
ments; for the Body conſiſts in Agreement 
and Union, by Creation of Law by Patents or 
Inſtruments under Seal, and there is no Act of 
the Aggregate Body, but in the ſame Man- 
ner, ſo that there can be no Attornment with- 
out a Deed, and the Law cannot allow the 
Attornment of ſuch a Body without it, there- 
fore no Attornment is ſhewn unleſs a Deed is 
ſhewn alſo. 


Bur when a Deed is neceſſary ® ox provi- 
fone hominis, there when it is collateral, as 
in Caſe of the Licence before-mentioned, it 
need not be ſhewn, for the Private A& of 
the Parties ſhall not controul the Judgment 
of the Law, that intends all ſuch collateral 
Matters without ſhewing. 


THERE is a Difference to a taken between 

Things that lie in Livery, and Things that lie 

* By the Provifion of Man. + By the Infiitution of the Law. 
4 in 


The Law of Evidence. 8 $ 
in Grant, for Things that lie in Livery may be 


pleaded without Deed, but for a Thing that 
hes in Grant, regularly a Deed mult be ſhewn. 


xt, Or Things in Livery, tis to be known 
that Livery was the antient Conveyance, 
which was a Solemn Delivery of Land in 
Right of the Inhabitants; and becauſe this 
was done Coram paribus Curie, and the Je- 
nant ever after reſided in the Poſſeſſion, it 
was reckoned the moſt notorious Way of 
Conveyance; and ſince this was the antient 
Gothick Way, and becauſe they reckoned it 
of itſelf moſt manifeſt, the Solemnities of a 


Deed were not neceſſary. 


AnD therefore a Man may plead that J. S. 2 Rol. Abr. 682. 

infeoff'd him without faying Þ+ per Indenturam, 
and yet give the Indenture in Evidence, be- 
cauſe the Indenture is not the Feoffment, 
but the Feoffment is made by the Livery, 
and by that only the Party is inveſted with 
the Feud, and the Indenture is only Evidence 
of ſuch Feoffment. | 


Bur if a Man pleads, that J. S. hath in- bia. 
jeoffed him per Fatt, whether a Man may 
give a parol Feoffment in Evidence, hath been 
reaſonably doubted, becauſe he has bound 
himfelf up to a Feoffment by Deed, and if 
the Jury have only Evidence of a parol Feoff- 
ment, and yet find the Iſſue, that the Deed 
may be uſed by Way of Eſtoppel ever after, 
where in Truth there was no ſuch Deed. 

* Before Equals of the Court. > By Indenture, 4 By Deed. 

4 ; 
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Rol. Abr. 632. So a Demiſe may be made without Deed, 


as well as a Feoffment, for here the Party 
reſides -in the Poſſeſſion, and therefore the 
old Way of Contracting governs in this 
Caſe; and ſo a Man may plead a Demiſe 
without Deed, and give the Indenture in 
Evidence, for the Indenture may be uſed as 
an Evidence of the Contract that would be 
good, whether there were any Indenture or 
not; but if the Demiſe were laid by Inden- 


ture, it ſeems that they could not give a 


parol Demiſe in Evidence. 


Lrvery alſo is an Eſtoppel, and is by 
Coke called an Eftoppel * in Pais, becauſe tis 
a Fact a Man can't impeach or deny, and 
this is from the Notoriety of the Ceremony, 
for when Solemnities are ſettled for transfer- 
ring a Poſſeſſion, they ought to be held as 
ſacred by the Law, and therefore a Man is 
concluded from deſtroying that of which he 
himſelf is the Author, or from impeaching 
that which is held as ſacred: to transfer all 
Poſſeſſions. 


TüERETORE if the Defendant pleads the 
Livery and Seiſin of the Plaintiff, the Plain- 
tiff can't reply that the Livery was Condi- 
tional, without ſhewing the Deed, in as much 
as the Plaintiff is eſtopped to defeat his own 


Livery by a naked Averment and parol Evi- 


dence only, - N 
s. 5 
IP Bur 
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Bur the Jury are not eſto pped on the II 
General Iſſue, foo finding fach a Conditi- 
onal Feoffment, for the Jury are Men of 
the Neighbourhood that are Tuppoſed to be 
preſent at the Solemnity, and they are ſworn 
ad Veritatem dicendam, and therefore they 
can't be eſtopped from finding the Truth of 
the Matter, and by Conſequence may exhi- 
bit the Condition on the Feoffment. 


Bur ſince the Uſe of the Solemnities be- Theo. Evi. 43, 
fore the Men of the Country hath ceaſed, 23. 
by allowing ſecret Liveries, only in the Pre- 
ſence of two Witneſſes, therefore the Statute 
of Frauds and Perjuries hath enacted, that no 
Leaſes, Eſtates or Intereſts of F rechold, or 
for a Term of Years, or uncertain Intereſt 
(not being Copyhold) ſhall be aſſigned, grant- 
ed, or ſurrendered, unleſs it be by Deed or 
Note in Writing, under the Hand of the 
Party or his Agent thereunto lawfully autho- 
rized in Writing, or by Act and Operation 
of Law, fo that by this Statute the Cere- 
mony of Livery only is not ſufficient to paſs 
Eſtates of Freehold or Terms for Years; but 
tis not neceſſary to ſet forth ſuch — on 
the Pleadings, for they are as they w 
formerly, + Feoffavit et Demifit. | 


Buck's Caſe 
Trin. 1701. 


A Man may plead a Condition to deter- _ 
mine an Eſtate for Years, without Deed; | 
for this begins' without any Livery, and 
therefore the Party is not eſtopped by any 


* Te ſeat the Truth, + Wa 
2:0 4 


noto- 
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notorious Ceremony from averring the Con- 
dition. 


Bur where a Man ſer out a Feoffment, 
the other Party may reply, that it was by 
Deed, and ſhew the Condition, for then there 
is an Eſtoppel; and ſo the Matter is in equal 
Balance, and therefore muſt be determined 
according t to Truth, 


2dly, Or Things lying in Grant, and theſe 
are all Rights, as Fairs, Markets, Advow- 
ſons, and Rights to Lands, where the Owner 
is out of Poſfeſſon ; and theſe being Rights, 
they can't poſſibly paſs by Inveſtiture of the 
Poſſeſſion, becauſe they can't poſſibly be de- 


+ livered over nor poſſeſs d, and therefore they 


muſt paſs by the next Sort of Grants that 


holds the Second Place, in Point of Solemni-. 


ty, and that is by Grant under the Hand and 
Seal of the Party. 


Now a Perſon that claims any Thing ly- 
ing in Grant, muſt ſhew his Deed from the 
Party that had the Original Grant, or other- 
wiſe he muſt preſcribe in the Thing he pre: 
tends to, and the Preſcription being ſu 
pores immemorial ſupplies the Place of he 

rant. 


He alſo that 8 a particular Eſtate, by 
the Agreement of the Parties, muſt ſhew 
not only his own Conveyance, but the Deeds 
Paramount, for there can be no Title made 
fo a Thing in n but by ſhew- 


ing 


32 


err 
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ing ſuch Agreement, and the particular Te- 
nant ought. to covenant to have the Power 


of the Deeds, in as much as he has no Ti- 


tle, unleſs he can derive the Eſtate that 
ariſes in Agreement, up to the firſt Original 
Gr ant, 8 


89 


Bur where any Perſon claims any Eſtate, o co. 93, 94 


Theo. Evid.. 
Tri. at Ni. Pri. 


by particular Act in Law, there they may 
make their Claims without ſbewing the 
Deeds, as Tenant in Dower, or by Elegit, 


237 


or the Guardian in Chivalry, may claim an 


Eſtate in a Thing lying in Grant withaut the 
Deed; for when the Law creates an Eſtate, 
and yet doth not give the particular Tenant 
the Property of the Deeds, it muſt be ab 
low'd that the Eſtate be defended without 


them, otherwiſe the Creation of the Eftate 


were altogether in vain. 


So they may plead a Condition without Cs. Lit. 225 


ſhewing the Deeds, becauſe they claim an 
Eſtate by the Act of the Law, and there- 
fore are not eſtopped by the Liveryz ſo 
that they may claim an Eſtate defeated by 


the Condition without a Deed, alfo they are 
not ſuppoſed to have the Deeds and Munt ' 


ments of the Eſtate, and therefore for the 
Reaſon formerly given, may do it without 


Nor 10 Ce. 94. does not warrant this 
* between Tenant in Dower, and 
Jenant by che Curteſy generally, but only in 
the Caſe of a Releaſe made to the — 
; | ur 


20 Co. 94. 
Co. Lit. 226. 2. 


Condition, 


* Perſon ought to have the Cuſtody of the 


The Law of E vidence. 


BuT Tenant by the Curteſy can't claim 
any Eſtate lying in Grant, without Deed, 
becauſe he has the Property in, and Cuftody 
of the Deeds, in Right of his Wife, and that 
Property can't be deveſted out of him, du- 
Ting the Continuance of his Eſtate. 


So alſo he can't defeat an Eſtate of Free- 
hold, without ſhewing the Deed, nor can 
the Lord by Eſchear Jo it without ſhewing 
the Deed, for the Act of Livery is an Eſtop- 
pel that runs with the Land, and bars all 
Perſons to claim it, by Virtue of any Con- 
dition, without the Condition appears in a 
Deed, for the Notoriety and Solemnity of 
the Act, is that which makes it obligato 
to all Perſons, ſo that they cannot im — 
it, without ſhewing a precedent Title, for 
that Livery cannot be defeated, but by 
ſhewing ſomething equally notorious, and 
fince in both theſe Caſes. the Cuſtody of the 
Deeds reſides with them, they muſt ſhew the 


. WE ß SUR CRLOIEN 


So that the General Rule is, where any 


OM Sn — =» - 


Deeds, there where ſuch Perſon is compelled 
to ſhew his Title, he ought to make a Pro- 
fert of thoſe Deeds to the, Court, for. every 
Man ought to keep his Deeds, and can't 
take Advantage of his. own Negligence in 
loſing them; therefore in the Caſe formerly 
ut, of Tenant for Life, the Remainder in 
ee, and a Releaſe is made to him in Re- 
mainder 


The Law of Evidence. gr 


mainder, in ſuch Caſe Tenant for Life ought 
to make a Profert of the Deed, for in this 
Caſe they have both Parts of the ſame Feud, 
and therefore Tenant for Life is ſuppoſed to 
be equally intitled to the Deeds, as he in 
Remainder. 


Bur where a Perſon is an utter Stranger Co. Lit. 226. 
to any Deed, there in Pleading he- is not 2 
compelled to ſhew it, for where he is not Tri. at Ni. Pa. 
ſuppoſed by the Law to have the Cuſtody *3* 
of the Deeds, there he cannot be compelled 
in Pleading to ſhew ſuch Deed to the Court, 
for that were to compel the Party to Impoſſi- 
bilities, which were a very unjuſt and un- 


equitable Law. 


As if a Man mortgageth his Land, and © Lit. 226+ 
the Mortgagee leaſeth the Land for Years, 
reſerving a Rent, and then the Condition is 
performed, the Mortgagor re- enters; the 
Leſſee in Bar of an Action of Debt ſhall 
plead the Condition and Re-entry, without 
ſhewing the Deed, for the Leſſee was never 
nor could be intitled to the Cuſtody of the 
Deed, and therefore it were altogether unjuſt 
to compel him to produce it. # 


So if a Man bring a * Precipe againſt A. Co. Lit. 226. 
he ſhall plead that he was only a Mortgagee, 
and that the Mortgage was perform'd, ſo 
that he hath no longer Seiſin of the Eſtate, 
and this without ſhewing the Deed; for up- 
on Performance of the Condition, the Pro- 
Precept, | 


perty 
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The Law of Evidence. 
perty of the Deed was no longer in the Mort. 
gagee, but it ought to be rebail'd to the 
Mortgagor, and having no longer any Title 
to the Deed, he may plead the Condition, 
without ſhewing it. | 


So in an Action of Waſte, or in Diſcharge 
af the Arrears of Rent, the Tenant pleads a 
Grant of the Reverſion and Attornment, after 
tuch Waſte committed, or ſuch Arrear due, 
the Tenant can't ſhew the Grant, Cauſa qua 


Japra. 


API ED enrol bud, muſt be offer'd to the 
Court in Pleading, though the Deed be en- 
roll'd in the ſame Court in which the Plea is 


depending, for this is no Record but a Deed 
recorded; for a Record muſt be the Act of 


the Court, and therefore the Deciſions of 


Theo. Evid. 51. 
Tri. at Ni. Pri. 
238. 


Fuftice by the Court, that lye as Precedents 
for future Obſervation, are the Record of the 
Court, and Letters Patent, which are the 
King's Acts, are the higheſt Sort of Records; 
but a Deed enroll'd, is only a private Act of 
the Party authenticated in Court; and from 
thence; this Difference is drawn, that Letters 
Patent enrolPd in the fame Court, or Records 
of the fame Court, need not be profer'd to 


the Court, but a Deed enroll'd muſt; for all 


For the Reaſon above. 1 At it appears by Record. 


Records that are public Acts, and that bye 
for the Direction of the Court, in Matters of 
Judicature, muſt be taken Notice of, and 
therefore they need not refer to it with a 
+ Pront pates per Recordum, for the Court 


will 
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The Law of Evidente. 
will take Notice of the Courſe and Orders of 
Court, upon Reference to them; but Deeds 
are no more than the private Act of the 
Parties authenticated by rhe Court, and they 
don't lie for the Direction of the Court, but 
take hold af the Authority of it to give them 
Credit; and therefore the Court doth not 
take Notice of them, unleſs they be pleaded; 
but the Letters Patent of another Court the 


93 


10 Co. 92. 


Court doth not take Notice of, unleſs they be Sus. 520. 


offered; for ſince they are none of. the Records 
that are directory to this Court of Juſtice, *tis 
not the Office of the Court to take Notice of 
them, and therefore *tis their Duty to offer 
them as they do all other Allegations. 


To a Deed acknowledged in Court, a Man 
can't plead * Non eft Factum, for being done 
in the Court, the Truth of the Fatt is fo far 
to be credited, that he ſhall never deny the 
Deed, but he may avoid the Operation of the 


Deed by pleading + Riens paſſa per le Fait, for 


that doth not impeach the Credit of the 
Court, in which at was acknowledged. | 


SiNCE the Term, to avoid the entering 5 C. 7475+ 


up the feveral Continuances of Buſineſs, is 
reckon'd as one continued Law Day, there- 


fore Deeds pleaded ſhall be in the Cuſtody - 


of the Law during the whole Term, being 
the Day wherein they are pleaded, and be- 
ing then before the Court, any Body may 
take Advantage of them; but ſince they be- 
long to the Cuſtody of the Party, if the 

* It is nut bis Deed, Wat nxhing paſſed by the Deed. 

| Deed 


94 


Co. Lit. 226. 
2 Stra. 1186, 
1198. 


The Law of Evidence. 
Deed be not denied, it ſhall go back to the 
Party, after the Term is over, and then' no 


Body can take Advantage of it, withour a 
new profert; for then it is not before the 


Court; and therefore the Plaintiff in the King's 


Bench may take the Advantage of a Con- 
dition in a Deed in his Replication, becauſe 
it was et prædictus A. dicit, as of the ſame 
Term, but he cannot take Advantage of a 
Replication of a Deed in the Common Pleas, 
becauſe they enter an Imparlance to another 
Term; but where the Deed comes in, and is 
denied, it remains in Court for ever, becauſe 
that is the only Point in Debate, on which 
the Deciſion of the Court is founded, and 
therefore like all other Deciſions, it muſt re- 
main among the other Records of the Court; 
and becauſe tis tied up to this Court, and is 
impoſſible to be removed, it ſhall be pleaded 
in another Court without ſhewing. 


As no Party ſhall take Advantage: of his 
own Negligence, in not keeping of his Deeds, 
which in all Caſes ought to be fairly pro- 
duced to the Court; ſo his Adverſary ſhall not 
take any Advantage in his violent detaining 
of them ; for the one by a violent taking 
away of the Deeds, gives a juſt Excuſe to 
the other, for not having them at Command, 
and no Man can ever make any Adyantage 
of his own Injury; and therefore tis a good 
Plea for one Party to ſay, that the other en- 
tered, and took away the Cheſt wherein the 
Deeds were. 3 
Aud the aforeſaid A. ſays, 1 


IN 


1 F 


. 
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In an Action of Debt upon a Bond, it is 8 


Matter of Subſtance to make a Profert of n. at xi. pri. 
the Deed, becauſe this is the Contract on 23x 

which the Court ought to found their Judg- 

ment, and therefore it ought to be exhibited 

to the Court. 


Tis not Matter of Subſtance, to ſhew® — 
Letters of Adminiſtration, for whether they 2 Stra. 1261. 
are legally granted or not, belongs to the 
Conuzance of the Spiritual Courts, who are 
governed by the Rules of the Civil Law, and 
therefore their Legality cannot be weighed at 
Common Law, ſince it has different Meaſures 


of Judicature. 


Evidence of Deeds. 


SECONDLY, of giving Deeds in Evidence co. 92.v.94- 
to the Jury; and here the General Rule is, 
that where any Thing is to be proved, the 
Deed itſelf muſt be given in Evidence, and 
not the Copy of it; and the Deed muſt be 
regularly proved by one Witneſs at leaſt. 


TH1s is now to be underſtood where the wa. 2728 
Deed is of a late Date, for if the Deed be is the Exch. 
of thirty Years ſtanding, which now makes OY 
an antient Deed, and the Perſon to whom Ae por 
the Deed was made, or thoſe deriving under 7+ - 
him, have been in Poſſeſſion under the Deed, 
ſuch antient Deed ſhall be read, without 
Proof, though the Witneſs. to it be alive; 
and this the Lord Chief Baron Gilbert decla- 
red 


* 


The Law of Evidente. 
red to be the Rule of Evidence at N Prius, 


and if the Perſon to whom the Deed was 
_ made, hath been in Poſſeſſion of the Lands 


contain'd in the Deed, ſuch Poſſeſſion ſhall 
be preſumed to be under the antient Deed, 
unleſs the contrary be proved. = 


Fr RST, the Deed ought to be given in 


Evidence, and not the Copy only, for tho? 
in Records, the Copy was admitted in Evi- 


dence, yet the Law will not regularly allow 


it in private Deeds, for they are not within 
the ſame Reaſon as Copies of Records, for 
a Record is fixed in a certain Place, and 


therefore the Original cannot be had, and by 


Conſequence, the Copy is the beſt Evidence. 


Bur Deeds are only private Evidences, 
and not fixed or confined to a certain Place, 


but are lodged in the Cuſtody of the Party 
and not of the Law, and therefore they muſt 


be produced in Evidence; for the Law re- 


quires the beſt Evidence that the Nature of 
the Thing is capable of, and the Deed is 
much better Evidence than the Copy of it, 


for the Raſure and Interlineation that might 
vacate the Deed, might appear in the Deed 
itſelf, and the very offering a Copy carries a 


Preſumption, as if the Original were defec- 


tive, and therefore the Copy is not to be ad- 


mitted ; befides, ſince the Deeds are in the 


Cuſtody of the Party, the Deeds themſelves 


muſt be produced, for a Man can't make 
his own Fault in loſing of the Deeds, any 


Part of his Excuſe. 
x But 
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But there are ſome Exceptions out of this 
General Rule. 


iſt, Ant that is where they prove the 
Deeds themſelves to be burned with Fire, 
for the Proof of this Matter will excuie the 


Deed from being produced to the Jury, but è 


97 


10 Co. 92. b. 97. „ 


Mod. 4,9 „11 
„ 


L. E. oo. pl. 31. 
hanc. 3 Atk. 


notwithſtanding a Profert is neceſſary to the Rer. 214. 


Court, for there is that Conveniency in keep- 
ing to known Rules, that they can't be bro- 
ken, though they tend to the Miſchief of 
particular Perſons ; and there can't be a more 
convenient Rule, than that the Cauſe of 
every Complaint ought to be ſhewed to the 
Court, but the Jury muſt go according to 
the Evidence of the Fact. : 


Now to prove the Import of the Deed, 
that it was in ſuch a Houſe, and that the 
Houſe was burned, is the beſt Evidence that 
can be had of ſuch Deed, and gives reaſon- 
able Grounds for the Jury to find it. 


2dly, A Copy of a Deed is good Evi- 
dence, where the Deed is in the Defendant's 
Hands, and he will not produce it; for when 
the Original is in the Defendant's Hands, the 
Copy is the beft Evidence, for the Prefump- 
tion that oppoſes the Copy is, becauſe the 
Original Deed is, or ought to be in the Par- 
ty's' Hands that would produce the Copy 
now that Preſumption is deſtroyed where the 
Plaintiff proves the Deed itſelf to be in the 


Hands of the Defendant, for then it cannot 
— be 


Mod. 266. 0 


98 De Law of Evidence: 


be preſumed, that there was any better Evi- 
dence, or that there was any Interlineation, 
that obliged the Plaintiff to cover it, for if 
the Copy were not perfect and exact, it 
would be overthrown by the Defendant's pro- 
ducing the Original. 


q - 

See Mod. 4, 94 Box the Copy of a Deed muſt be proved 
2 Keb. 31, 536. by a Witneſs that compared it with the Ori- 
3Keb. 1,2, 477: ginal, for there is no Proof of the Truth of 
eMed.225, 248. the Copy, or that it hath any Relation to 
10 Co. 92. b. 93. the Deed, unleſs there be ſome Body to prove 
2 Vern. 471, 2 5 , 2 

597,6 3. its Compariſon with the Original. 

Eq. Abr. 228. | 

Stra. 401, 526. See L. E. 104. pl. 51. 


Vaugh. 77. Wu the Effect or Contents of a Deed 
are proved, and where the Deed is after- 
wards given in Evidence, and they diſagree, 
there the Deed itſelf ſhall control the other 
Evidence. So it is where the Jury on a 
Special Verdict, do collect the Contents of 
a Deed, and yet afterwards do find the Deed 
in hec Verba, the Court there is not to re- 
gard the Collection they have made of the 
Subſtance of the Deed, but the Deed itſelf, 
for that Collection derives its Authority from 
the Deed, and therefore muſt of itſelf fail 
and come to nothing, when it is oppoſite to 
the Deed of which it is a Collection. 


WHERE the Poſſeſſion has gone along with 
any Deed for many Years, there a very 
old Copy of the Deed may be given in Evi- 
dence, with Proof alſo that the Original 

* IWWard for Word. 


loſt ; 
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loſt; and that is according to the Rule of 
the Civil Law, + Si Veluſtate Temperis et Judi- 
ciaris Cognitione ſint Roboratæ, tor Poſſeſſion 
could not be ſuppoſed to go along in the 
ſame Manner, unleſs there had been origi- 
nally ſuch a Deed, and ſo executed as the 
Copy mentions, and the Copy can't be ſup- 

ſed to be only offered in Evidence, to 
avoid Sight of the Original, ſince it is ſo an- 
tient, that the Antiquity alone prevents all 
Suſpicion of its being counterfeit, and the 


Antiquity is known from the Antientneſs of 
the Poſſeſſion. But, 


Qu. WHETHER ſuch a Copy ſhall be re- 
quired without the Proof of its being a true 
Copy, by Compariſon with the Deed itſelf. 


4thly, Taz Inſpection of a Deed inroll'd, 500 54: 
ſhall be given in Evidence; where the Deed Ke. 117, 
needs Enrollment, there the Enrollment is ess 
the Sign of the lawful Execution of ſuch 
Deed, and the Officer appointed «to authen- 
ticate ſuch Deeds by Enrollment, is alſo 
empowered to take Care of the Fairneſs and 
Legality of ſuch Deeds, and therefore a Copy 
of ſuch Enrollment muſt be ſufficient ; for 


when the Law hath appointed them to be 


made publick Acts, the Copy of ſuch pub- 


lick Acts ſhall be like all other publick Acts 
a ſufficient Atteſtation. 


Sthly, Tur Recital of one Deed, in ano- 
ther, 1s no Evidence of the Deed recited, 
T If they be corrolyrated by Lenrth of Time and wdiciary Cognizance, 
H 2 tho? 
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Mich. 1718. 
in the Exche- 


quer in Ireland, 


per C1 bert Ch. 
Baron. 


The Law of Evidente. 
tho the Deed containing the Recital be well 
proved, becauſe there ſtill wants an Atteſta- 
tion of the firſt Deed; but if the Perſon 


objecting to the Evidence of the recited 
Deed, claims under the Perſon who executed 


the Deed that recites the former Deed, the 


Reciting Deed is Evidence againſt him, of 
the Reality of the Recited Deed, becauſe he 
that claims under me, ſtands in my Place, 
and therefore what is Evidence againſt me, 
mult be Evidence againſt him. 


Tus in the Caſe of Fitz Gerald and 
Euſtace; Euſtace the Plaintiff claimed in E- 
quity, a Debt on the Defendant's Eſtate, by 
Virtue of a Power, reſerved in the Grand- 
father's Settlement on the Defendant's Fa- 
ther, to charge the Eſtate for Payment of 
Debts, and younger Childrens Portions; 
there Defendant objected that there were not 
proper Parties, becauſe the Grandfather had 
made a Mortgage, purſuant to that Power, 
to one Cox who was not Party to the Bill, 
and did not produce the Original Mortgage, 
but only an Aſſignment thereof to Yybrants, 
to which the Grandfather was Party, yet the 
Court allow'd it to be Evidence of the Ori- 
ginal Mortgage, becauſe the Plaintiff claim'd 
under the Grandfather who was Party to the 


Aſſignment. 


8 Co. 54. 
tyle 445. 
Keb. 117. 
Tri. per Pais 355. 
Salk. 280, : : 


— 


Bur where a Deed needs no Enrollment, 


there tho' it be enroll'd, the Inſpeximus of 


ſuch - Enrollment is no Evidence, becauſe 
ſince the Officer hath no Authority to enrol 
them, 


The Law of Evidence. 

them, ſuch Enrollment cannot make them - 
Publick Acts, and conſequently cannot in- 
title the Copy of them to be given in Evi- 
dence, becauſe ſuch Practices may be im- 
proved to very ill Purpoſes; for then if the 
Deed were doubtful, it were but to enrol it, 
and bring the Copy or Inſpection of it in 
Evidence, and thereby avoid the giving in 
Evidence a Deed that was any Way ſuſpi- 
cious. 


Bur the Inſpeximus on an antient Deed, ! 445. 
may be given in Evidence, tho* the Deeds 


need no Enrollment, for an antient Deed 
may be eaſily ſuppoſed to be worn out or 
loft, and the offering the Inſpeximus in Evi- 
dence, induces no Suſpicion thut the Deed 
is doubtful, for it hath a Sanction from An- 
tiquity, and if it had been ill executed, it 
muſt be ſuppoſed to be detected when it 


was newly made. 


2dly, As to the ſecond Part of the Rule, 2 
the Deed muſt be proved to the Jury by 240. 8 


one Witneſs at leaſt, for tho' the Deed be 
produced under Hand and Seal, and the 
Hand of the Party that executes the Deed 
be proved, yet this 1s no full Proof of the 
Deed, for the Delivery is neceſſary to the 
Eſſence of the Deed, and the Deed takes 
Effect from the Delivery, ſo that unleſs the 
Delivery be proved, there is no perfect 
Proof of the Deed, and there is no Proof of 
the Delivery but by a Witneſs who ſaw the 


Delivery. 
H 3 But 
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But to this Rule there are ſeveral Excep- 


The». Evid. 57. 
Tri, at Ni. Pri. 
Art. +{ed-362. 
Trial Aff. in 
Kent 17CO. 
Tri. per Pais 
339% 346. 

L.E. 101. pl. 40. 
Sid. 146. 

Co. Lit. 6. b. 
Keb. 877. 

2 Keb. 826. 
Skin. 239. 

2 Mod. 320, 
323. 

3 alk. 154. 
See Lev. 25. 


AF. 1702, per 
Hailct. 


Trin. Af. 1700. 
in Rent. 


5 4 tions. | 
. Ab.F6. 

FIRST, if the Deed be forty Years old, 
that Deed may be given in Evidence, with- 
out any Proof of the Execution of it, for 
the Witneſſes cannot be ſuppoſed to live 
above forty Years, and forty Years is Proof 
ſufficient of a Preſcription ; for the Age of a 
Man is no more than ſixty Years, and a Man 
is ſuppoſed to be twenty Years before he is 
of Age ſufficient to underſtand the Nature of 
Right and Wrong, and the General Forms 
of Contracting; ſo that after forty Years, 
the Witneſs muſt be ſuppoſed to be dead 
and therefore ſince no Perſon living can be 
ſuppoſed to be Coeval with ſuch Deeds, 
therefore they may be offered in Evidence 
without Proof. | 


Bur it has been ruled, that if a Deed be 
forty Years old, and Poſſeſſion hath not gone 
along with the Deed, they ought to give 
ſome Account. of the Deed, becauſe the Pre- 
ſumption fails that was eſtabliſhed in Behalf 
of ſuch Deeds, where there is no Poſſeſſion, 
for *tis no more than old Parchment, if they 
give no Account of its Execution. 


Bur if there be any Blemiſh in the Deed, 
by Razure or Interlineation, then the Deed 


ought to be proved, though it be forty Years 


old; if the Witneſſes be living, then they 


ought to prove it by the Witneſſes, yy 
the 
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4 


the Witneſſes be dead, they ought to prove 
the Hands of the Witneſſes, for then there 


muſt be (as is ſaid) a Preſumption in Favour 
of the Deed when- it was worn out of the 
Memory of the Witneſſes, yet that Preſump- 
tion is encounter'd by another Preſumption 
from the Blemiſhes of the Deed itſelf, and 
therefore the Credit of the Deed ought to 
be reſtored by the Proof of the Execution 
of it. 


So that if the Deed imports a Fraud, as Chattel and 


where a Man conveys a Reverſion to one, 
and after conveys it to another, and the ſe- 
cond Purchaſer proves his Title, there the 
firſt Deed muſt be proved, though forty 
Years old, for the Preſumption trom the 
Antiquity of the Deed, is deftroyed by an 
oppoſite Preſumption, for no Man ſhall be 
ſuppoſed to be guilty of ſo manifeſt a Fraud, 
and therefore here alſo the Credit of the firſt 
Deed muſt be reſtored, by proving a fair 
Execution of it. 


Ir a Deed of Feoffment be proved, and 
the Poſſeſſion has gone along with the Deed, 
there the Livery ſhall be preſumed, though 
it be not proved, for when there has been 
Poſſeſſion in the Manner that the Deed ſets 
forth, it ſounds a very ſtrong Preſumption, 
that the Poſſeſſion was delivered in the Man- 
ner that the Deed ſets forth; for that there 
ſhould be a Contract, to transfer Poſiciiion, 
and that Poſſeſſion ſhould go acc ding to 
that Contract, are ſuch concurring Ci cum 

H 4 3 


Pound, 
Hl. Aﬀ, 1701, 
in Kent. 


Rol. Rep. 192, 
227. 

Tri. per Pais 209. 
Cro. Jac. 463. 
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ſtances as cannot be accounted for, unleſs 
the Poſſeſſion was transferred according to 
the Contract, and conſequently the Livery 


and Seifin muſt be ſuppoſed by the Jury, 


Pl. Com, 6, 7. 


Rol. Rep. 132. 
Tri. per Pais 339. 
Theo. Evid. 57. 
Tri. at Ni. Pri. 
242. 


Bu r if Poſſeſſion hath not gone along with 


the Deed, then the Livery muſt be proved 


upon the Feoffment; for ſince the Livery is 
to give the Poſſeſſion on the Deed, where no 
Poſſeſſion is, the Preſumption is, that there 
was no Livery, and conſequently the Livery 
muſt be proved to encounter that Preſump- 
tion. 


Bur if the Jury find the Deed of Feoff- 
ment, and that the Poſſeſſion hath gone along 
with the Deed, yet the Judges upon ſuch 
finding, cannot adjudge it a good Convey- 


ance, for the Jury are Judges of the Fact, 


and what is probable, and what is improba- 
ble; the Court is only Judge of what is Law, 
and have nothing to do with any Probabilities 
of Fact; therefore it is the Jury only that 
are to make the Concluſions and Deductions 
as to the Truth of the Fact; the Court can- 
not make any Concluſions or Deductions of 
the Truth of Facts, if they are not drawn by 
neceſſary Conſequence, out of the Words of 
the Verdict; for to the Court, the Rule is 
* De non apparentibus et non exiſtentibus eadem 
eſt Ratio, therefore they can't conclude that 
there was a lawful Conveyance, unleſs the 
Jury find the Delivery of the Deed. 


* If a Matter dies not appear, it is the ſame as if it did not eri 


A Dy 
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A DED of Feoffment may be given in u. per Pais209, 
Evidence as a Releaſe, for where the Party is 
in Poſſeſſion already, the Deed only will be 
a ſufficient Contract, to transfer a Right, 


— ——ñ ä F— — 
— * _ 2 
7 


Sgcovprr, A Deed may be given in; gia. 269; 
Evidence, on a Rule of Court, without pro- Tr. perrais 347. 
ving ſuch Deed, for if the Party conſent, 
that ſhall be look'd upon as a good Deed, 
and that Rule is Evidence of the Validity of 
ſuch Deed, for the Conſent of Parties con- 
cerned, muſt be ſufficient and concluding 
Evidence of the Truth of ſuch Fact, for they 
are only to try the Truth of ſuch Facts 
wherein the Parties differ, 


WILLS. 


— 2 
. Re, 


© - 


- 
- - - 1 — — = 
- 
— — 
— — 
— — — — — —— 
— 1 =” EEE.” . #Y ? 2 2 - . o 
bo 4 . - — . * 4 
" — — ” *- * 
4 22 
— —— — — 2 


In proving a Will according to the Stat. ill. Rep. 509, 
of Frauds and Perjuries, if one Witneſs 5*F + 
prove that the other two were there preſent, L re 
this is a Proof ſufficient of ſuch Will, with- K -- -+--* 
out having all the Witneſſes thereto to prove , A 
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the Will was executed according to the Me- 
thod required by the Statute, unleſs they . # » 5 
ſhew ſuch Characters of Fraud, as would — | 
make it neceſſary to produce the reſt. ® r A444 << | | 
. . 2. 1 | 
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Wr come now to give an Account where 
the Razure and Interlineation, and where the 
breaking off the Seal, avoids the Deed. 
| | As 
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10 Co. 92. 
Theo. Evid. 72. 
Tri. at Ni. Pri. 
252, 


Ioid. 
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As to Razure, Interlineation and Addition, 


FoxmrrLyY if there were any Razure 5 
Interlineation, the Judges determined u 
the Profert of the Deed and View o i 
whether the Deed was good or nor; for the 
very Contrivance of the ſolemn Contracts, 
ſuch as Deeds are, and their Preference to 
Verbal Contracts, was founded on this, that 
the Intent of the Parties is there manifeſtly 
ſettled in expreſs Words, and notoriouſly 
authenticated, and there ſuch Contracts are 
totally referred to the Court, if the Truth 
of the Solemnities, viz. of the Seal and of 
the Delivery, be admitted, and therefore muſt 
be diſſolved by a Contract of equal Solem- 
nity; becauſe how they are deſtroy'd and 
avoided, muſt appear to the ſame Judges 
that are by the Law to determine of them : 
From hence alſo it came to paſs, that if a 
Deed was razed or interlined, they adjudged 
it a void Deed, becauſe it did not certainly 
appear to the Court, that were the Judges of 
thoſe ſolemn Contracts, whether the Mind of 
the Party was contained in ſuch a mangled 
Contract or not. 


BuT as the Manner of Conveyancing, 
ſwelPd from the ſhort little Deeds, to large 
and voluminous ones, ſo vaſt Room was left 
to the miſpriſions of the Clerks, that muſt 
be altered and amended, or with greater La- 
bour and Expence of Time written over 
again; from thence the Court thought it 

neceſ- 
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neceſſary not to diſcharge the Deeds razed or 
interlined as void, upon the Demurrer ; but 
they referred to the Jury upon the Iſſue of 
* Non eſt Faftum, whether this Deed thus razed 
and interlined, was the individual Contract 
delivered by the Parties. | 


Ir a Deed be altered by a Stranger with- 
out the Conſent of the Obligee, in a Point 
not material, this doth not avoid the Deed ; 
but otherwiſe it is, if it be altered by a 
Stranger in a Point material, for the Wit- 
neſſes cannot prove it to be the Act of the 
Party, that ſealed and delivered it when there 
is any material Difference from the Senſe of 
the Contract; but if the Contract doth con- 
tain the Senſe of the Parties, the Witneſſes 
may well ſwear it to be their Act, for an 
immaterial Alteration doth not change the 
Deed, and conſequently the Witneſſes may 
atteſt that very Deed without Danger of 


Perjury. 


Bur if the Deed be altered by the Party 
himſelf, though in a Point not material, yet 
it will avoid the Deed; for when the Party 
himſelf makes any Alteration in his own 
Deed, it diſcharges the Contract, for the Con- 
tract hath the whole Form from the Words 
of the Obligor; now when the Obligor un- 
dertakes to ſupply it with new Words, and 


to alter thoſe the Party hath fix'd upon, this 


is, according to the Rules of Law which 
takes every Man's own Act moſt ſtrongly 
againſt himſelf, a new making and a new 
framing 

® Not bis Deed. 


11 Co. 27. 
2 Str. 1160, 


11 Co. 27. 
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33 Co. 28. b. 


2 Rol. Abr. 29. 
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framing of the Contract, and for a Man to 
contract with himſelf is utterly void and in- 
effectual. ; 


Axor HER Reaſon of this Interpretation of 
Law might be, to add a Sanction to Deeds, 
that Perſons who had them in their Cuſtody, 
might not alter them for fear of deſtroying 
their own Securities. 


IF there be ſeveral Covenants in the Deed, 
and one of them be altered, this deſtroys the 
whole Deed, for the Deed is but a Compli- 
cation of all the Covenants, ſo that the Deed 
which is the whole, cannot be the ſame un- 
leſs every Covenant of which it conſiſts be 
the fame alſo. 


AlL Intereſts that paſs without Deed, 
would paſs, though the Deed was afterwards 
interlined or altered, yet the Intereſt once 
veſted, did not thereby return back again 
fince the Deed is not abſolutely neceſſary to 
the paſſing. of the Intereſt, but is only Evi- 
dence that it was paſs'd; but by the Statute 
it is neceſſary to ſhew a Writing under the 
Hands of the Parties. 


Quzre, whether that be not afterwards va- 
cated by an Interlineation. 


Rol.Rep.39,40. Ir there be Blanks left in an Obligation 
2 Rol. Abr. 9. in Places material, and fill'd up afterwards 
by the Aſſent of the Parties, yet the Obliga- 
tion is void: But if there is a Blank left in 


4 an 


2 Des of Build" = 
an Obligation, and fill'd up afterwards with 
ſomething immaterial, this doth not avoid 
the Contract, for where there is a material 
Part of the Contract added after the Sealing 


and Delivery, it is not the ſame Contra& 
that was ſeal'd and delivered. 


As if a Bond was made to C. with a Blank Rel. Rey. 39, 40. 
left for Chriſtian Names and Addition, which 
is afterwards filld up by the Aſſent of the 
Parties, yet this is a void Bond. 


Bu v if any immaterial Part of the Contract Vent. 285. 
be added after Sealing and Delivery, yet it is 
in Effect the fame Contract, and therefore it 
ſhall not be avoided by theſe Additions, 


As if A. with a Blank left after his Name, Ibis. 8 
be bound to B. and after C. is added as a . 387. 
Joint Obligor, yet this does not avoid the Moor 547, 579. 
Bond, becauſe this does not alter the Con- . Elia. C45. 
tract of A. for he was bound to pay the 


whole Money without ſuch Addition. 
Where the Seal is broken off. 


WHERE a Thing lies in Livery, a Deed Theo. Evid. 73. 
formerly ſealed, may be given in Evidence 15. N Pd 
relating to it though the Seal be afterwards Palm. qo3- 
torn off, for the Intereſt paſſed by the Act Var = 
of Livery that inveſts the Party with the 2 Keb. 556. 
Poſſeſſion, and the Poſſeſſion that was once; Shaw. 2. 
transferred by the Deed, doth not return 
back again, though the Deed was cancelPd, 
and the Deed is only an Evidence of tranſ- 


ferring 


110 


An Rep 188, 


Tbid. 39, 16. 
2 Bulſt. 24 
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ferring Poſſeſſion, for by the A& of Livery 
the Poſſeſhon paſſes, and the Deed” with- 
out the Seal (the Livery being indorſed) is 
an Evidence of ſuch Poſſeſſion; ſo if the 
Conveyance was made by Leaſe and Releaſe, 
the Uſes were once executed by the Statute, 
and they do not return back again by cancel- 
ing of the Deed. 


Deeds Cancelled, Sc. 


Bur if a Man ſhews a Title to a Thing 
lying in Grant, there he fails if the Seal be 
torn off from his Deed; for a Man cannot 
ſhew a Title to a Thing lying in folemn A- 
greement, but by folemn Agreement, and 


there can be no ſolemn Agreement without a 


Seal; ſo that Poſſeſſion alone is no good Title, 
ſince the Thing itſelf doth not lye in Poſſeſ- 
ſion, but in Agreement; therefore a Man 
cannot claim a Title to a Water-Courſe, but 
by Deed and under Scal. | 


WHERE a Contract creates an Obligation, 


> Rol. Abt. 255 it can't be pleaded, if the Seal be taken off, 


29, 30. 


for the Seal is the eſſential Part of the Deed, 
and without a Seal it is no longer a Deed, 
nor to be pleaded, nor given in Evidence as 
a Deed, unleſs in the Caſe above-mentioned, 
where the Intereſt veſts, though the Deed 


hath no Continuance ; but where the Deed 1s 


neceſſary to be ſhewn, in order to acquire 
the Intereſt, there it muſt have the Eſſentials 


of a Deed, when 5 it is ſhewn as ſuch. 


Ir 
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Ir an Obligation were ſealed when plead- Owen 8. 
ed, and after Iſſue join'd, the Seal was torn EE 


off, yet ſhall the Plaintiff recover his Debt, 2 Built. 247- 


becauſe the Deed when profered to the Gg. Pd. 283. 


Court, was in the Cuſtody of the Law, and Po@ Placit.262. 
therefore the Law ought to defend it; be- » Bob. Ale on. 
ſides the Truth of the Plea, which is to be 
proved, muſt have relation to the Time when 
the Iſſue was taken, and at the Time of the 
Iſſue it had the Eſſentials of a good Deed, 
and therefore that is ſufficient to maintain the 


Iflue. 


Aso if the Seal of a Deed be broken off: Inf. 676. 
in Court, it ſhall there be enrolled for the 
Benefit of the Parties, becauſe where any 
Thing 1s impaired under the Cuſtody of the 
Law, it ſhall be reſtored by the Benignity of 
the Law as far as poſſible. 


Ir there be a Joint Contract or Obligati- Theo. Evid. 74. 
on, and one of the Obligors Seals be torn 1 1 
off, it deſtroys the Obligation, becauſe they Noy 112. 


are both bound as one Perſon, and if one be puny apes _ 
diſcharged, the other can't ſtand obliged, be- 5 Co: 23. 4. 


cauſe they both make up but one Obligor. Dock Piaciz obo, 
| 262, 262, 
Bur if two Perſons be bound ſeverally, 2 1 


there if the Seal of one of the Obligors be Cro. Eliz. 546. 


A Rol. Rep. 40. 
broken off, yet the Obligation continues in 2 Bol. 2 


the other, becauſe there are ſeveral Contrac- 149. 
Cro, Eliz. 4c$, 


tors, and ſeveral Contracts, and therefore by 56, 526, 
deſtroying the Obligation of one of them, the 1 Co. 23. b. 

hen” hay 6 DoR. Placit.260, 
Obligation of the other is not taken away. 262, 263. 


I BuT 


112 De Law of Evidence: 


| AMarchrzs, Bur if two Men are bound jointly and 
| **9*  ſeverally, and the Seal of one of them is torn - 
off, this is a Diſcharge of the other, for the 
] Manner of the Obligation is diſcharged by 
| the Act of the Obligee, and therefore that is 
| (according to the Rule of Law that con- 
ſtrues every Man's own Act moſt ſtrongly 
againſt himſelf) a Diſcharge of the Obligation 
itſelf ; beſides, ſince both are jointly bound 
as one Perſon, the Perſon diſcharging one of 
them is a Diſcharge of the Whole, and a 
Satisfaction is ſuppoſed by the very cancel- 
ling of it to be given for the whole Debt, and 
when one Man is diſcharged, that concurs to 
make an Obligor, and the whole Debt is ſatiſ- 
fied, no Obligation can reſt upon the other. 


We come now to other written private 
Evidences that are not under Seal, and this 
we muſt conſider at Common Law, and ac- 
cording to the Alteration that has been made 
by the Statute of Frauds and Perjuries. 


FIRST at Common Law; and here in the 
if firſt Place, the Evidence of Notes is to be 
1 Ke IA conſidered, and here we have already ſhewn 

% ' \that the Compariſon of Hands is ſufficient 
8... Evidence of ſuch Notes, without any other 
| Witneſſes that fee the Party write it. 


Hadr.485,486, Now theſe Notes are either ſuch as paſs 
$17 Abr. 25. according to the Cuſtom of Merchants, or 


I. 5. 
Ln 298. Vent. 152. Mod 285, 2 Keb. 695,713, 726, 753, 822. Freem. 24. 
2 Lutw. 1594. 5 Mod. 13, 367. Salk. 125. 6 Mod. 129. Ld. Raym. 175. 2 
Ld. Raym. 753 759. 8 Mod. 373 11 Mod. 190. 12 Mod. 37» 107. Stra. 680. 


Bur. Rep. 375, 376. Atk. Rep. 446. 
that 


A — MH, a 


A — - »- . _ 
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that paſs between Party and Party ; of Mer- 
chants Notes, and they are in Nature of 
Letters of Credit paſſing between one Cor- 
reſpondent and another in this Form, Pray 
pay to FJ. S. or Order, ſuch a Sum, Wines 
iny Hand, J. V. Now if the Correſpondent 
accept the Notes, from thence he becomes 
chargeable in a ſpecial Action on the Caſe 
on the Cuſtom of Merchants, but not in an 
Action of Debt; for a Debt is created by 
receiving Money from another, or by -Pro- 
miſe or ſolemn Acknowledgment of an 
Obligation; now here is no Promiſe in the 
Correſpondent to F. S. nor any Money re- 
ceived by him, but there is an Acceptance 
of the Bill, whereby Money is preſumed to 
be lodged in his Hands, and after ſuch Ac- 
ceptance it is an Injury to J. S. to deny the 
Payment, becauſe he relied on the Credit 
given by the Acceptance, and by Conſe- 
quence, the Damage ariſes which is the 
Ground of all Aſſumpſits. 


Bur to underſtand this Matter aright, we 
muſt conſider the Nature of Bills of Ex- 
change a little more extendedly from their 
Original, 

Ar. Exchange is made either in Goods 
or Money ; if the Merchant barters Goods 
for Goods, he turns them into Money. of 
his own Country, -and makes up the Ac- 
count of Profit or Loſs, and the Balance of 
ſuch Account is the Money of His own 


Country, 
I WHEN 


4 
. = 
ww 
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| WnrexN on any Occaſion he exchanges 
Money, he compares the Weight and Fine- 
neſs of- the Money- of each Country, and 
makes the Exchange according to the Pro- 
portion of the Weight and Fineneſs found in 
the Money of each Country, ſince an Ounce 
of Gold or Silver muſt be equal to the ſame 
Ounce in any other Country, and this go- 
verns the Exchange, and eſtabliſhes the Rules 
of Reduction. 13170 


Tus third Way of Exchange, is by Bill 
of Exchange or Letters of Credit. 


* Bills of Exchange, Notes of Acceptance. 


CREDIT is not merely in Proportion to 
the Original Fund or Stock, that a Man ſeu 
up. with, but alſo in Proportion to the Trade 
the Trader manages; for if a Man ſets up 
with 5007. and takes up Goods on Credit, 
to the Value of 10007. and contracts to pay 
down half the Money, and the other half 
at ſix Months End, if in his Trade he dou- 
bles the Commodity in ſix Months Time, 
as is ſometimes done, he may pay off the 
500 l. and his 500 l. is doubled, . 


Now becauſe the Merchant finds that Cre- 
dit is the Life of Trade, therefore all Me- 


See Bill of Exchange, Acceptance, Credit, and other proper 
Titles relating to this Subje& ig Pg#labeegt'e Univerſal Dictionary 
Comma - 


of Trade aud 
1 thods 


The Lais o Evidence. 

thods ate uſed among them that promote 
Credit; and by Conſequence in the Corre- 
ſpondence of foreign Merchants, one with 
another, they often give Credit to one ano- 
ther's Bills, tho' the one Merchant has not 
Eſſects of the other in his Hands, to anſwer 
ſuch Bills; and the Method of Exchange is 
made in this Manner. 


A. A Merchant of Amſterdam hath B. his 
Correſpondent in London, C. a third Perſon 
is coming over from Amſterdam to London, 
and hath Money in Amſterdam, and hath 
occaſion for ſuch Money at London; C. there- 
fore pays in his Money to A. and A. draws 
a Bill upon B. praying him to pay to C. the 
Money in London, if B. ſo far credits the 
Bill as to accept it, then is he a Debtor to 
C. according to the Cuſtom of Merchants, 
and if B. pays the Money, then is A. Debt- 
or to B. upon Account for ſuch Money 
paid; and if C. does not himſelf deliver 
the Bill, but indorſes it over to a Third 
Perſon, ſuch Third Perſon ſtands in his 
Place, and C. and A. are liable to him, and 
B. if he accepts the Bill; if B. does not 
accept the Bill, or after Acceptance, does not 
pay it, the Bill is proteſted before a Notary, 
and the Bill and Proteſt fent over, then is 
the Original Drawer of the Bill liable to an- 
ſwer the Money. In this Cuſtom there are 
tour Things conſiderable, 


12 - 1. The 


115 


116 


Molloy B. 2. 
C. 10. 

Theo. Evid. 75. 
Tri. at Ni. Pri. 


254+ 


* 
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The Bill. 

2. The Acceptance. 

3. The Proteſt. . 
4. The Indorſement. 


Fr RST the Bill, and this is in Nature of a 
Letter deſiring the Correſpondent to pay ſo 
much Money, either in Engliſb or foreign 
Money, according to their uſual Value in 
Proportion to the Engliſb Coin, or elſe ac- 
cording to a Rate agreed upon between them, 
the Bill is either payable at Sight, or, as they 
term it, Single, Double, or Treble Ufance, 
which is one, two, or three Months to be 
computed from the Date of the Bill. 


Tre Bill gives the Correſpondent an Au- 
thority to pay the Money to the Deliverer 
of the Bill on his Behalf, and therefore *rill 
the Money be paid, tis ſubject to be coun- 
termanded, tho? the Bill was accepted, for 
poſſibly the Bill was only given to the Deli- 
verer upon Credit, and upon further Inquiry 
into his Circumſtances, it may be neceſſa 
to countermand the Payment; therefore if 
the Correſpondent ſhould pay the Bill before 
the Time appointed, and a Countermand 
ſhould come, the Drawer is not liable, be- 
cauſe he gave no Authority to pay it before 
the Time in the Bill; if ſeveral Drawers 
ſubſcribe the Bill, all are liable in Caſe of a 


Proteſt, 


2dly, 


3 


2dly, Taz Acceptance, and that ! is gi- * * 4 


ving Credit to the Bill ſo far as to make him- * 
ſelf liable, and to truſt for a Repayment to 
his Correſpondent ; if a Bill be drawn upon 
two, it mult have a joint Acceptance, other- 
wite it may be proteſted, for the Authority 
to pay the Money, is committed to them 
both as one Perſon. 


Bur if the Bill be drawn on two or hen Nig. 
of them, either of the Perſons may accept 
the Bill, and if one of them accepts ir, it 
can't be proteſted for Non acceptance, but 
the Party accepting is only liable to the 
Action, becauſe he 'only has given Credit to 


the Bill. 


Buy in Caſe of two Joint Traders, the Winch 24, 25. 
Acceptance of the one will bind the other, Nil. Ba. c 10, 
becauſe” they trade for a common Benefit, X*: 3, 9, 29. 
and therefore where one of them gives Cre- 2 25 * 
dit, it. is the Act of them both; but if a* F g, 
Factor of the Hamburgh or Turkey Company; Med. 298, * 
draws a Bill on ſuch Company, and any gf gts. 
Member accepts it, it ſhall not bind the Ven. * 
Company, nor any other Member of it, bes £296. 
cauſe it is only a private Act of ſuch Per- 


fon, and not a , corporate Act of the Com- 
pany. | 


Also if ten Merchants employ one Factor, 
and he draws a Bill upon them all, and one 
accepts it, it ſhall only bind him and not 


the reſt, becauſe they are ſeparate in Intereſt 
13 one 


The Law of Evidence.” _ 
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one fram. the. other. An Matter amc 
ta an Acceptance. in Hit 


118 


Theo, Eyid. 96. As if Pl Merchant fa, Jeave the Eil with 

= at Ni. Pri. me, and To-morraw I: will accept it $3:: this 

0 Abr. 610. is an Acceptance, for tis giving Credit to 

the Bill, and hindering, the Pack in * 
mean Time. 


oll-B.2,c.r0. Bur if the Merchant fay, . the Bil 


— $10. with me, and I will look over my Books 
ac <a and Accounts between the Drawer and me, 
2 S ra. 8:7. Call To-morrow, and accordingly the Bil 
_ K. B. ſhall be accepted, this is no compleat- Ac- 
2 Ld. Rm. ceptance, becauſe it depends upon the Bal- 
. 955; lance of the Account, and on the Merchant's 
Hardw, 136. having Effects in his Hands to anſwer it, -{o 
7 Stew 2038. that the Merchant gives no abſolute Credit 
LEE to the Bill, but the Deliverer was willing to 

commit it to him, and to delay the Proteſt 
Ml Ba t5%, till his Anſwer. The Bill may be accepted 
ft.20.' in Part, if the Merchant has Effects in his 
2 8. 21, Hands only to anſwer Part, and be W 


— Gs 4 or the Reſidue. 


2dly, Tax Proteſt, and that is made be. 
* a Publick Notary, in Caſe of Non-ac- 
CU or N on-payment. 


* Nr TD as Notary i is a Publick Perſon appointed, | 

256. to whoſe Proteſtation all forei n Courts give 
Mel-B-2,4% Credit, and the Proteſt is Evidence, that 
Skin. 272. the Bill 1 15 NOT paid; when it is returned Pro- 
jog S\ teſted, the Drawer is obliged to anſwer. the 
* Moser, and n or give ſufficient Se- 


curity 


V ci. Tf. . OA. OA._- 


curity to anſwer the fatne within double the 
Time that the firſt Bill had to run; beyond 

Seas the Proteft under the Notary's _ 

is ſufficient to ſhew the Court without 

ducing the Bill itſelf, but in England they 

muſt ſhew the Bill itſelf. as well as the Pro- 

teſt, becauſe the whole Declaration muſt be 

proved, which can't be without giving the 

Bill in Evidence. | - 


A Wire or Servant cannot accept a Bill, — A 6 x, 
27. 
without an Authority from the Husband or $1. 3. 


Maſter, unleſs they uſually made foch Ac- 
ceprances. 


A. draws a Bill upon B. and B. being 12 Mod. 410. 
in the Country, C. his Friend accepts it, the : Abr.608, 
Bill muſt be proteſted for the Non- acceptance Comyn. 76 5 
of B. and then C.'s Acceptance ſhall bind 356. 15. 9, 
him to anſwer the Money. Curd. 25 : 


Ss if a Bill be not accepted, and a third rr 
Perſon accepts the Bill for the Honour of the ä 
Drawer, this ſhall bind him to anſwer the 

Money, becauſe he hath given Credit to the 

Bill, and by Confequence he muſt anſwer the 

Money for which he hath given Credit. 


Nor, that the Proteſt for Non-accep- ol. B. 2. e. io. 
tance, or Non- payment muſt be made and d. 17. . 
ſent over in due and convenient Time, that . | 


the Drawer may have Remedy upon his Cor- . Vent. 45 


reſpondent, if he has Effects in his Hands, 
and the convenient Time, according to the 


Cuſtom of London oY allow, is three Days of 
I 4 


Grace, 


2 


Ld. Raym. 1743. 
Show, 164. 

2 Str. 702, 829. 
Barnard. K. B. 


3 
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Grace, for Payment after the Bill is become 
due, which ſeems to be like the * Quarto die 
Poſt, on Return of Writs, and might have 
ſprung from thence, for the Saxons thought 
it unbecoming à Freeman to be forced to an 
Act immediately. When the three Days of 
Grace are out, the Deliverer muſt proteſt the 
Bill, and ſend it away by the next Poſt, if 
the three Days of Grace end on a Saturday, 
he muſt proteſt it on Monday, and if the 


Proteſtation within the Time be neglected, 


the Money will not be anſwerable upon the 
Drawer, becauſe the Bill of Credit was given 
inſtead of Money, and if the Deliverer neg- 
lects to proteſt it in due Time, *tis the De- 


 liverer has given Credit to the Corręſpon- 


dent, and therefore ought not to be anſwered 


by the Drawer of the Bill. 


Moll. B. 2. c. 10. 


ſect. 28. 


Norz alſo that a Bill once accepted can- 
not be revoked, although the Acceptor has 
Advice that the Drawer is broke, becauſe by 
Acceptance he hath given Credit to the Bill, 

and after Credit given the Acceptor has made 
the Bill his own, and by the Cuſtom the 
Payment is to be made where the Credit was 
given; and the Cuſtom muſt be particularly 
alledged, being the Foundation of the Action; 
or the Party will be nonſuited, but we need 


not alledge a particular Place of Demand, 


becauſe that it was demanded, is not traver- 
ſable, and becauſe that appears on the Pro- 
teſt of the Notary, — ore the Demand is 
not Part of the Cuſtom on which the Action 


is founded. 


* Fourth Day afters 
| 4thly, 


The Lau of Eollened 121 


_ 4thly, Oe the laden nent tis vfual when 
Bills of Exchange are drawn, eſpecially if 
they are payable at two or three Uſances, 
for the Deliyerer to indorſe them over to 
others in the Traffick of Goods and Com- 
modities, and the Receiver of ſuch Bills has 
not only the Original Credit of the Drawer 
at Stake, and of the Acceptor, if the Bill be 
accepted, but alſo of the Indorſees of ſuch 
Bills. becauſe ſuch Indorſees have paſt» ſuch 
Credit in their Payments, inſtead of Mon 
and the Perſons recerving ſuch Bills, have 
Actions in their own Names againſt either, 
for all their ſeveral Credits are at 
when they have paſſed their — in- 
ſtead of Money. | + 
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Wes come now to nobles the unwritten Theo. Evid. 94. 
Evidence, or the Proofs from the Mouths of — * 
Witneſſes, and here we muſt conſider who 
are totally excluded from Teſtimony, and by 
what Rules we may diſtinguiſh the Truth on 


contradictory EvidenceQ. 


q na DA. 
01 _ * 
2 — —_ 


iſt, Wao are totally excluded from all 
Arteſtation, and that is for v want of IP 
and Piicernment. | 


Taosz who are 2 excluded from all 
Sonny * want of Warn are: 
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See 2 Ack. Rep · Fin RT, Perſons intereſted: Is the Matter i in 

6rg. Quyeſtion, and here the General Rue is, that 
no Man can be a Witneſs for himſelf, but 
he is the beſt "Witneſs read can be JI 
himſelf, 


Now. where a Man who is intereſted-i in 
the Matter in Queſtion, would alſo prove it, 
tis rather a Ground for Diſtruſt than any 
juſt Caufe of Belief z for Men are generally 
ſo ſhort-ſighted, as to look at their own 

rivate Benefit which is near to them, ra- 
ther than to the Good of the World, that is 
more remote; therefore from the Nature of 
human Paſſions and Actions, there is more 
Reaſon to diſtruſt ſuch a biaſs'd Teſtimony, 
than to believe it; it is alſo eaſy for Perſons 
who are prejudiced and prepoſſeſſed to put 
falſe and unequal Gloſſes for what they give 
in Evidence, and therefore the Law removes 
them from Teſtimony, to prevent their ſli- 
ding into Perjury, and it can be no Injury to 
Truth, to remove thoſe from the — whoſe 
Teſtimony may hurt themſelves, and can 
never induce any rational Belief. „*. 


To explain this Rule, ve muſt conſis 
ee. Rep what the Law looks upon. as Intereft, and it 
Will. Rep. 239. is where there is a certain Benefit or Diſad- 

vantage to the Witneſs attending the Con- 
ſequence of the Cauſe one Way, and there- 
foo! in the firſt Place, a naked Truſt doth 
not exclude a Man from being a Witneſs; 
for ſince there is no falſe Bias on his. Con 
| ſcience, 


The Law of Evidedte. - 223 
ſcience,” there is no Reaſon to exclude him 
from the Atteſtation of the Truth, therefore 
2 Guardian: in Socage may be ſworn for his 
Ward; an Infant bringing his Action by 
Guardian, the Guardian on Record, not al- 
lowed to be a Witneſs, becauſe if the Ac- 
tion be frivolaus, the Expence of fuch Ac- FE 
tion will not be allowed him in his Diſ- Mod. 207. 
charge, and therefore the Guardian that would 8 
pe ſworn to ſu _ this Action, ſwears' to 
the maintaining his own Intereſt, and conſe- 
| quently 1 1s not — Wirneſs, - 


Wimedſe Intereſted. 


Ax Executor may be ſworn in a Cauſe n re- Mod. 107 
lating to the Will, where he is not Reſidu- — Rep. 185. 
ary Legatee, becauſe he is no more than a 
Tune and has no Intereſt. 


Wurz a Man has a Truſt coupled with 
an Intereſt, he can't be ſworn in the Proof W 
of it, becauſe he i is look'd upon in Law as 
Maſter of the: Eſtate of it. | 


As where A. has the Freehold in Truſt Tri.perPais 318. 
2 52 _ can” 7 ſworn in Defence of X 
becauſe he is look'd upon in Law as Maſter Will. Rer. 

of the Eſtate, for de A que Truſt can't wa Be. . 
deduce a legal Title in the Ejectment, and | 
the Truſtee muſt not be ſworn to derive 4 
legal Intereſt to himſelf. 


| Non can the equitable Ceſtui que Truſt Tri.gerPals 315, 
be ſworn to the Title, for Equity is Fart of Ns, Re as. 
the 
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the Law of Englund, and therefore the Law 
- ought ſo far ro take Notice of the equitable 


Intereſt as to exclude ' the- Owners of ſuch 


Wile fop. Lit, 6. 
| Livery of Seiſin in the Leſſor, for a Man 


Intereſt, who do really enjoy the Benefit of 


the Eſtate from any Atteſtation. A 


TENAN at Will has been allowed to prove 


can't be ſaid to get or loſe where he has 


only a precarious Intereſt, and not ſuch cer- 
tain Benefit or Charge out of the Eſtate as 
he may recover in an Action: Now Tenant 
at Will can maintain no Action for the Poſ- 
ſeſſion in his own Right, and therefore by 
his Oath he doth not defend any Eſtate or 


+ Intereſt of his on, he is but in Nature of 


a Bailiff or Servant to the Freeholder, and 
the Law does not exclude Servants to be 
ſworn in Behalf of their Maſters. 


Bur if a Man promiſe a Witneſs that if 


he recover the Lands, he ſhall have a Leaſe 


of them for fo many Years, this excludes 
the Evidence; for here the Witneſs would 
have a fixed and certain Advantage by the 


Event of the Verdict, and by Conſequence 


his Atteſtation is to derive an Intereſt to him- 


fell. 


Ibis, 


A Scire Facias, that is a Writ to ſhew Cauſe 
was brought by the King to avoid a Patent, 
and Exception was taken to the Witneſs be- 


- cauſe he was Deputy to the Perſon that 
would avoid it, but the Exception was diſ- 
allowed becauſe the Scire Facias was in the 


King's Name, and therefore can't be pre- 
ſumed 


The. Law of. Evidence. 12: 


ſumed that the Intereſt is in another, which 
would deſtroy the very Being of the Scire 
Facias, for no Judge ought to preſume con- 
trary to the Record that the Intereſt is in 
another, but the Proof of that ought to come 
in on the Defendant's Side to deſtroy che 


Proceedings. 


'Tis no good Exception to a Witneſs, that Tri.perPais 30g. 
he has * Common per Caufe de vicinage in the — — 
Lands in Queſtion, for this is no Intereſt in 268. 
the Land, but only an Excuſe for Treſpals ; 
and let who will recover the Lands the - 
whole Right of Common remains, ſo that 
he is certainly indifferent in Point of Intereft 
between the two Contenders. The lame Law see 7 Ca. 5. 


as to Common of Shack. 


Ir a Man makes a Feoffment to one, and: Rol. Abr. 685. 
afterwards makes a Feoffment to another of 
the ſame Lands, and in the fecond Feoff- 
ment makes divers Covenants that he was 
ſeiſect in Fee at the Time of the Feoffment, 
and that the Feoffee ſhould quietly enjoy, 
and after upon an Iſſue taken whether there 
were any former Feoffments, the Feoffor 
ſhall not- be ſworn to prove that there was 
not, becauſe the Feoffor in this Caſe would 
be ſworn to ſave himſelf from the Breach of 
Covenant in the ſecond Feoffment, and there- 


fore he is concerned in Intereſt in tlie Succeſs 
of the Cauſe, and ought to be excluded from 
all Atteſtation. 


* Common by Reaſon of Vicinage, 
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I all PTE Proſecutions the Patty 5 


= may be a Witneſs where there is only. 


a Fine to the King, and no private Adyan- 
tage ariſing to himſelf by ſuch a Proſecution; 
but if there be any Advantage of private Be- 
nefit to accrue by the Proſecution, the Party 
is equally excluded as in a private Action. 


Is an Information of Aſſault and Battery 


mol Abe. bis. the Perſon injured may be a Witneſs, be- 


cauſe here the Fine is to the King, and na 
private Benefit accrues to the 8 as tha 
Reſult of the Proſecution. 2 


Bur ſuch Verdict in an Information found- 
ed only on the Party his own Oath can't be 
given in Evidence in a Civil Action, for that 
were indirectly to ſuffer the Party to atteſk i in 
his own Behalf, al 


Bur where on any publick Proſecution 


there ariſes any private Advantage to the 


Proſecutor, there he can't be a Wicneſs, be- 
cauſe that were plainly to atteſt in his own 
Behalf, which can never be admitted. X 


THEREFORE on an An of For- 
gery the Party whoſe Right was prejudiced 
by the forged Deed cannot be a Witneſs, be- 
cauſe there plainly reſults a private Benefit 
to the Party from the Succeſs of the Proſe« 


cution, 
$0 


So in an Information on the Statute of ©: Lit. 6. 5 
Uſury, the Party to the uſurious ntract Raym. 191. 
cannot be a Witneſs, becauſe that would be erg *. 
to avoid his own Securities; bat after he Id. Ram. 396. 
hath paid the Money he is a Witneſs, . F. L. 1.49 
- becauſe then the Parry guilty is fined to the 35. pl. 24. 
King, and there is no Advantage to the Pro- 
ſecutor by the Information. 


So in an Information of Perjury, the Per- Herd. 333 32. 
ſon injured by the Perjury cannot be a Wit- 2 ad. A 0M 617 
neſs, becauſe the Perſon injured by the Per- 2 5: 1043 4 
jury gains ten Pounds on the Statute DY con — 
Conviction. 


In an Information of a Cheat for obtain- * 
ing a Judgment, the Wife of the Party ; Keb. 2 
againſt * the Judgment was obtained, Tri perts 
was allowed to be Evidence, becauſe on ſuch — * 
Information the guilty Perſon is fined to che Salk 286, TY 
King, that is the meer Reſult of the Proſe- 23 Med. 340. 
cution, for the Court doth often ſet aſide Alk. 28g 1043. 
the Judgment to vindicate the Affront done i d. Raym. 396. 
to the _ yet that is not a natural nor a 
neceſſary uence of the Proſecution, 

and the * of of the Court ought not to ſtop 

the Courſe of the Law, or deprive the King 


of a Witneſs to puniſh Offenders. 


Norz; the Party impoſed upon was * 
lowed to be an Parcy impoſed up the Defendant 
found guilty upon her Oath, and the Judg- 
went afterwards vacated. 


Is 


Aud. 331. 
2 Rol. Abr. 68 5. 


**. Law of Evitlents; 


"Jn all publick . Ap the Patty in⸗ 
jured may be a Witneſs where there is — 
a Fine to the King, and no private Advan⸗ 
tage ariſing to himſelf by ſuch a Proſecutionz 
but if there be any Advantage of private Be- 
nefit to accrue by the Proſecution, the Party 
is equally excluded as in a private Action. 


Is an Information of Aſſault and Battery 
” the Perſon injured may be a Witneſs, be- 
cauſe here the Fine is to the King, and no 
private Benefit accrues to the _ as tha 
Reſult of the Proſecution. : 


Bur ſuch Verdict in an Information found- 
ed only on the Party his own Oath can't be 
given in Evidence in a Civil Action, for that 
were indirectly to ſuffer the Party to atteſt i in 
his own Behalf, _ al 


Bur where on any publick Proſecution 


there ariſes any private Advantage to the 


Proſecutor, there he can't be a Wicneſs, be- 
cauſe that were plainly to atteſt in his own 
Behalf, which can never be admitted. | 


* THEREFORE on an Information of For- 
gery the Party whoſe Right was prejudiced 
by the forged Deed cannot be a Witneſs, be- 
cauſe there plainly reſults a private Benefit 
to the Party from the Succeſs of the Proſes 


cution, 
A 
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| So in an Information on the 8 tate of . Lit. 6. b. | 


33 a + @& 44-150 5 Rol. Abr. 6 
Uſury, the Party to the uſurious Contract Ray. 26. 70 


cannot be a Witneſs, becauſe that would be rl. erf 308, 


to avoid his own Securities; bat after he 14. Raym. 396 
hath paid the Money he is a Witneſs, I. F. . 1.49 


- becauſe then the Party guilty is fined to the 59. pl. 2 
Xing, and there is'no Advantage to the Pro- 
ſecutor by the Information. bY OS. 


So in an Information of Perjury, the Per- Hu. 2 
ſon injured by the Perjury cannot be a Wit- ; gal. ab 65. 
neſs, becauſe the Perſon injured by the Per- 2 Str. 1043 
jury gains ten Pounds on the Statute by — — 


Conviction. 


Is an Information of a Cheat for obtain- Vent. 49- 

ing a Judgment, the Wife of the Party z Keb. 553. 
_ againſt whom the Judgment was obtained, Tri e 
was allowed to be Evidence, becauſe on ſuch 30. 555. 
Information the guilty Perſon is fined to the -K. 286, 5 
King, that is the meer Reſult of the Proſe- 12 Mos. 340. 
cution, for the Court doth often ſet aſide 8 23. 
the Judgment to vindicate the Affront done Id. Ray. 396. 
to the Court, yet that is not a natural nor a 
neceſſary uence of the Proſecution, 
and the G of the Court ought not to ſtop 
the Courſe of the Law, or deprive the King 


of a Witneſs to puniſh Offenders. 


Note; the Party impoſed u 5 al- 
lowed to be an Evidence, and the Defendanc 
found guilty upon her Oath, and the Judg- 
went afterwards vacated, 


Ig 


F 


' 
4 
4 
1. 
il 
1 
' 
9 
9 
0 
1 
'- 
| * 
$ 
4 
Ul 
| 
4 
2 
F 
* 
— A 
* 
1 
"= 
= 
| 
l 


} 


— 


1 


Tri dere. 


Ibid. 


"1%. 


* 


* * t= 


The Lau of Evidence, 
Tx . thaygObligee, deviſes the. Debt to the 
Gel d che 228 delivers up — 


Bond imb tisfaction of the Legacy, and the 
Bond i caneelb d, and after the Validity of the 


Will is queſtioned, viz. . whether the Teſta- 


tor was *compos or not, the Obligor is ſaid to 
be a good mes to the Will, becauſe ti 
Obligation being cancell'd, he can never be 


charged at Law upon a cancelPd.Bond, fag; 


tis the Seal that Creates the Obligation. ads 
Queere, Whether any Remedy in Equity. 


Bur otherwiſe | it is in caſe of a Mortgage, 
for though the Mortgage be cancelled, yer 
the Right being tranferred doth not ceaſe 
or go back again * the e of che | 
Deed: .- © 


Now the Mortgagee at Law hath an abſo- 
jute Eſtate, and Equity admits of no Re- 


demption but upon diſcharging the Mortgage 
Money, ſo that in ſuch a Caſe the ſwearing 


the Teſtator to be compos after cancelling the 
Deed of Mortgage would ſtill be in Defence 
of his own Intereſt, for the Eſtate doth not 
come back to the OP but by Virtue 
of the Deviſe. 


Tur ** of one Comme City; Hundred, 
Town, Coporation or Pariſh, are Evidence 
in Relation to the Rights, Privileges, Im- 
munities and Affairs of ſuch Town, City, 
Sc. if they are not concerned in private In- 


tereſts in relation ä nor advantaged 


* In bis Senſes. 
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The Law of Euidenct. 

ſuch Rights and Privileges as they affert 
8 their Atteſtation. Men of 1 * are 
Evidence on an Indiftment for not pairing 
a Bridge, whether it be in Repair or nor, for 
they are perfectly indifferent, becauſe tis 
equal to any Man that the Bridge for Con ; 
venience of ſhould be repaired where 
tis neceſſary, as that they ſhould not be put 
to unneceſſary Charge, for every Man for 
the Convenience of his own Paſſage is con- 
cerned to uphold the Bridge, and cannot be 
thought to create a uſeleſs Charge; ſo that 
he is perfectly indifferent being equally con- 
cerned on both Sides of the Queſtion, 


Bu r the Men of the County can't be ſworn 2 Sid. 192. 
in a Cauſe relating to the Bounds of the 
County in a Suit depending between that and 
another County, carried on at a County 
Charge, becauſe every Man is in ſuch a Caſe 
concerned to prevail in Point of Intereſt, 


Ir the Hundred be ſued on the Statute of : Rob Abr. 685. 
Winton, no Perſon of that Hundred can be = a 
a Witneſs, becauſe every Perſon's Intereſt is 
concerned in the Tax of the Hundred, and 
therefore ſwears in his own Diſcharge“. 


So the Inhabitants of a Pariſh can't be Hob. g2. 
Witneſſes in relation to Common or the 
Modus Decimandi, becauſe this touches the 
private Intereſt of thoſe Perſons, and the Loſs 
or Gain falls upon their private Fortunes. 


habitants Hundred 
1 22 and 


By Stat. 8 Geg. 2. e. 16. ſect. f. 


K 80 


to be admitted as Witneſſes at Trials on 
Cry, and ſee after 131. + Manner of Titding 


130 The Law of Evidence. 


2 Stra. 1069. So ina Corporation the Inhabitants and 
Freemen are Witneſſes to any Thing relating 
to the, Publick, where they are not concerned 
in Gain or Diſadvantage in Relation to their 
private Fortunes, but where any | ofs or 
Diſadvantage is conſequent to the Witneſs on 
the Trial he muſt be excluded. "2 


Vent. 351. In an. Action on the Caſe brought by a 

Tri. per Pais 127. a 

2 Show. 146. Mayor and Commonalty concerning the 

but 3 Keb. 295. Water Bailage, a Freeman of London may 

3 E. 66. pl. 50. 

coutra. be a Witneſs, becauſe the Freemen are not 
concerned in the Privilege by immediate or 
private Intereſt, nor do they get or loſe by 


the Conſequence of the Trial. 


Sid. 109. So in a Gift to a Corporation any Mem- 
ber may be Witneſs if the Gift be 5Hublick, in 
relation to their Buildings, Schools or the 
like, becauſe no Man gets or loſes on the 


Event of the Trial. | 


/ TripePais31*%. Bur as to the Cuſtom of Foreign-bought 
L. E. 65. pl. 45. * | . -& 
and Foreign- ſold in a Corporation, none of 

the Freemen are to be admitted as Evidence, 
becauſe every Man's private Intereſt is con- 
cerned in the Trial, and where a Man is con- 
cerned in the Conſequence of the Trial, he 
can't ſupport it by his Oath. 
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Tri. per Pas 327 BUT in an Action brought by Pariſhioners 
for imbeziling the Stores, now by Statute 
3 S 4 N. SM. c. r1. ſect. 12. the Pariſhio- 
ners may be Witneſſes, for the Statute in 
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The Law of Evidence, 131 
half of the Poor hath ſet aſide the Rules of 

the Common Law in that Inſtance; and ſince 

the whole Riches and Improvement of the 

Nation ariſe out of the Labour of the poorer 

Sort, it is but reaſonable that the Materials 

of their Labour ſhould be abundantly ſecured 


againſt all Miſmanagement. 


Wurf 4 Statute Law could receive no 
Execution unleſs a Party intereſted were a 
Witneſs, there he muſt be allowed, for the 
Statute muſt not be rendered ineffeftual by 
the Impoſſibility of Proof; and where the 
Statute can have no Force but by the Proof 
of the Perſon in Intereſt; there the Rules of 
the Common Law are preſumed to be laid 
aſide by the Statute, that it may have its 
Effect, which it would be totally deprived 
of by binding down the Proof to the ſtrict 
Rules of the Common Law; and therefore 
this 1s an Exception out of the general Rule; 
for in this Cafe the Party in Intereſt is to be 


admitted; 2 Rol. Abr. 685, 
636, 


THEREFORE in the Statute of Winton the — per Pais 


Party robb'd may be an Evidence to charge . , 
the Hundred, for otherwiſe the Benefit of the — gat — 


Statute would be totally excluded, becauſe vent. 351. 


no Perſon can be ſuppoſed preſent in ſuch Me, 34e. 

k j . þ ee 8 Geo. 2. c. 
Tranſaction to give their Evidence. 16 ſect. 15. and 
| | before 129, 


So it is where a Common Council Man,, .,...... 
would renounce the Covenant, any Freeman 
may be Evidence of his Election and Re- 
fuſal, otherwiſe the Execution of the Act 


would be prevented by Impoſſibilities. 
K 2 SOME 


Tri. per Pais 
og, 310. For 4 Corporation, 21 tis "ig a in Hi 
rg Actios ny the Corporation of Wes 

vers in Norwich for the Penal of the 
Law, which ordains that no Weaver ſhoki a 
work at his Trade in Harveſt ; and one of 
the Corporation allowed Evidence, though 
the Penalty was due to the Corporation, (cl 
the By-Law ſhould be eluded, which yas 
4 


made for a common Benefit. we 


Bur quære, for no Body of Men ſeem 00 
be authoriſed to make a Law and atteſt a 


Breach of it, where it turns to their own 


= Benefit. | | 0 


ae ' ON the Statute 13 Car. 2. C. 10. concern- 
. ing the hunting of Deer, the Informer i 1s 


10 Mod. 156. good Evidence, though he Bath Patt of the 


contta. 


See Forteſc. 246. Penalty. 3 
Andr. 240, 244. | Oe” ON 


3 Mod. 11 Tax ſame Law on the Statute of dates 
9 


By uy + g 


"= A 
| Ty | Fust the firſt Rule rer ae Cork 

. laries may be deduced. 
tit, Tar the Plaintiff or Defendant can't 
be a Witneſs in his own Cauſe, for theſe. are 
the Perſons that have a moſt immediate In- 
dereſt, and it is not to be preſumed" that a 
Man who complains without Cauſe,” or de- 
fends without Juſtice, ſhould have Honeſty 
enough 

4 


De Law of Evidence. 133 
enough to confels it, aud therefore ab An- 15 
ſwer In Equity is of very little Weight where | 
there are 0 Proofs, 15 ache Canis to back theſe 
Suggeſtions, becauſe though it is the Conſti- 

on of the Court to examine the Parties up- 
on. Oath to diſcover the ſecret Practices com- 
42 of, yet there is very little Credit to 
be given to a Man's own Oath where there 
is no ® probable Circumſtance to ſupport it. 


Ir any Witneſs who has Part of the Land 2 8. 57. 
ſells, though * bona fide and for good Con- N . 
fideration, if it be after he is ſummoned to See Syl. 482. 
be a Witneſs, or after he has had Norice of 
the Trial, the Court will not admit his Evi- 
dence. 


On an Information + Qui tam pro Damino See r0Msa. 194. 
Rege on the Act of Navigation, the Informer, Sn 315. 

on ſolemn Debates, was allowed to be a | 
Witneſs though he was to have half the 
Forfeiture, and this I ex neceſſitate rei, other- 
wiſe the Statute would be eluded. 2 


cor. Hale, C. B. 23 Nov. 1722. 


[ 


AnD yet, if there be but one Witneſs againſt Yo Vern. Tl 


7 the Defendant's Anſwer, the Court 42 —— — 95 

rect a Trial at Law to try the Credibility of ba Abr. 229. 
that Witneſs, for it is fit, when there is one 1 Rae. A8. avs. 

Witneſs only in Counterbalance to the De- am. e. 239. 

fendant's Anſwer, and on that one Wines . a eps, 
the Decree is to be founded, that the Court A.. 


ſhould inform their Conſcience of his Credi- jor, 402, 40%, 


Honeflly. + Who as well for the Lerd the N. W 
wa . ay t 
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De Law of Evidence. 
bility by a Trial at Law; otherwiſe any Pro. 
fligate's Oath may overturn a Man's Right 


without any Opportunity to object to his 
Credibility; but when there are two Wit- 


neſſes againſt the Anſwer, then there is ſo 


Hale ſup. Lit. 6. 
Sid. 237. 
Styl. 401. 

Sav. 34. 

Clay. 37. 
Godb. 326. 

L. E. 6r. 
Theo. Evid. 97. 
Tri. at Ni. Pri. 
a 


great an Overbalance of Credibility, that 
the Plaintiff ought not to be delayed in a 
Trial at Law, 


Bur if any Perſon be arbitrarily made a 
Defendant to preyent his Teſtimony in the 
Cauſe, he ſhall not prevail by that Artifice, 
but the Defendant againſt whom nothing is 

roved, ſhall be ſworn notwithſtanding ; for 
ere the Defendant does nor ſwear in fis own 
Juſtification, but in Juſtification of another 
with whom he is jojned in the Action un- 
neceſſarily; and were not this allowed, it 
were but for the Plaintiff to turn all the 
ſeveral Witneſſes into Defendants, and he 
might be able to prove what he pleaſed 


without Conteſt; therefore if there be an 
Action of Treſpaſs againſt two, and there 


be no Evidence againſt one of them, he may 
be Evidence againſt the other. 


Bur this Rule muſt be underſtood where 
there is no Manner of Evidence at all for 
the Defendant, for if there be Evidence 
againſt one, though not enough to convict 
him i in the Judge's s Opinion, yet ſuch Perſon 
can be no Witneſs for the other, becauſe his 
Guiit or Innocence muſt wait the Event of 
the Verdict, for the Jury are Judges of the 
Fact, and not the Judges; and the Jorg. of 

eir 


The Lare 1 Baker 131 
their qwn Knowledge may have further, Light * 

in the Fact than what they have. from che 

Witneſs in Court. bh | | 


Turn are fovinal Ie of Per- Hale fup. Lit. 6. 
2 Kol. Abr. 68 5. 


jury againſt A. B. and C. on their Depoſi- For teſ. 237. 


tions in Chancery concerning the ſame Point; : 

on the Trial of 4. B. and C. may be Wit- 

neſſes, for they cannot be excluded by Reaſon 42 
of any Infamy until they are convicted, and 

they cannot be excluded as intereſted, becauſe ; 


the Information of one is not Evidence either 
for or againſt the other, where the ſame 
Parties had not the Liberty of Croſs- exa- 


mination. 


f 


TrESPASS againſt A. and B. for two Haleſup. Lit. 6. b. 
Horſes, Evidence againſt H. as 0 one, and 2 8 1033, 
the Queſtion is if he may be a Witneſs for 

B. in relation to the other; and it ſeems | 
that if it were the ſame Fact, and the Treſ- SD 
paſs committed at the fame Time and Place, 

he may not be a Witneſs, becauſe he ſwears 

to diſcharge himſelf ; bur if they were not 

a ſingle Fact, but two diſtinct Freſpaſſes at 

different Times and Places, but arbitrarily 

joined in the ſame Declaration, then they 

may be Witneſſes one for the other, becauſe 

the Oath of one of them has no Influence on 

the Crime laid to his Charge, but merely 

goes in Diſcharge of the other. Quzre. 


2dly, Tu ſecond Corollary on this gene- Co. Lit. 6. b. 
ral Rule is, that Husband and Wife cannot 3%, 199+ bh 
be admitted to be Witneſſes for or againſt Tri. at Ni. Pil. 
each other, for if they ſwear for the Benefit * 

K 4 | of 
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The Low of Evidence" 
of each other, they are not to be believed. 
becauſe their e the ſame, 
and therefore they can gain no more Credit 


| when they atteſt for each other, than when 
on Man atteſts for himſelf. 


be Gb, AnD it would be very hard FI « Wifo 
1 ll. F. &. ſhould be allowed as Evidence againſt her 
379. own Husband, when ſhe cannot atteſt for 
k. P. o. him; ſuch a Law would occaſion implacablo 
Diviſions and Quarrels, and deſtroy the very 
legal Policy of Marriage that has ſo con- 
- trived it, that their Intereſt ſhould be but 
one; which it could never be if Wives were 
admitted to deſtroy the Intereſt of their Hul- 
bands, and the Peace of Families could not 
eaſily be maintained, if the Law admitted 

any Atteſtation againſt the Husband. 


Brownl, 47, Tux Wife, i in caſe of Hig h Treaſod, is 
1. x. 53: fl. i. not bound to diſcover her Hausband s Treaſon, 
although the Son be bound to reveal it. 


Raym, 1. Yer in caſe of High Treaſon the Wife is 
admitted as Evidence againſt the Husband. 
becauſe this is for the publick Safety, which 
is to be preferred before the Intereſt or Peace 
of private Families, and the Ties of Allegi- 
ance are more obligatory than any other Re- 
lation whatſoever, for our Allegtance- is 
founded on the Benefit of our Protection, 
which is to take Place of our Civil Intereſts 
that relate only to well Ay 3 


e N 


v? 


209 f. C. 30. Husband aſſiſted to the Rape of his VE 
Hawk, P. c. 431, Ruſh, Collect. Fart 2, Vol, 7. fol. 94, gg. Str. 633. 


7h Pad Bode 
Wife was lowed #-Withe 
__ a perſonal Fore dend to i and c ihe i 
ſecret Violence here cotid be no | other Proof 
but by: the Oath of the Wife. yok 1 e 
Bur this Piece of Law bath oc been Raym. x Ty 
exploded, that in a perſonal Wrong done to — dg oF 4 
the Wife, the Wife may be Evidence againft 37. 
the Husband; bene it may be improved s. 666: 1 
to dreadful Purpoſes, to get- ito of Hugs-pl.4 - ++ 
hands that prove uneaſy, and muſt be af; leer 


4 2H. H. P. C. 279. 
Cauſe of implacable Quarrels if che Husband Brownl. 4). 


Hut. 116. 


cube ta be en 2Keb.403.pl-12. 
| | 4 St. Tri. 60$. 


Tiers is a great Difference ONS 2 70 UPC. 
Wife de Fatis and a Wife Þ de Jure; 7 a 2 Hawk. P. c. 
Wife I de Jure cannot be an Evidence for or 352. 
againſt her Husband ; but a Wife F de Fao , Keb. 18. 
may; as if a Woman be taken away by St u 
Force and married, ſhe may be an Evidence - '- - 4.7 
againſt her Husband indiQed on the Statute | 
of 3 H. 7. c. 2. againſt the ſtealing of Women; 
for a Contract obtained b Force, has no 
Obligation in Law, and ore ſhe is a 
Witneſs in this Caſe as well as in any other 
Caſe whatſoever. — 


A. marries with 3. War afterwards with C. Kan. A 2506. 
and by C. has Iſſue D. C. is an Heireſs to per Gould. 
certain Lands, and leaves them to deſcend to — 2 8 
D. and between D. and a collateral Heir to 2Ld.Raym: 752, 


Wife Witneſs' to grove! Goods delivered on "her HilbakH's 
Credit. Stra. 504. © 
conan of With Buitente agaleft har Hackapd bp © Qua ar 3 


for' nurſing a Child, Aer 2 INT 
e „ 
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Wife Evidence again 
her, Stra. 633+ WEE 5 
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138 The Lau of Evidence. 

C. the Queſtion of Title aroſe; and the 
Queſtion was, whether B. could give Evi- 
dence, of her Marriage with J. It was ob- 
jected, that by the very Teſtimony of B. ſhe 
ſuppoſes herſelf the Wife of A. and conſe- 
quently ſhe can depoſe nothing contrary to 
his Intereſt, and he by this ſecond Marriage 
is intitled to be Tenant by the Curteſy; but 
to this it was anſwered, that the Trial in 

this Cafe could be no Evidence in the Que- 
ſtion between A. and the collateral Heir, and 
therefore the Wife of A. might be a Witneſs. 
By Gould Juſtice. 


2Ed.Raym. 752 Bur it was objected before Loli, on ano- 
ther Trial between the ſame Parties, that the 
Wife was no Evidence in this Cafe, becauſe 
ſhe by her Oath gains an Intereſt in an Huſ- 
band, and ſo doth not ftand as a fair and un- 
prejudiced Witneſs, and he refuſed to admit 


her to be a Witneſs. 
— Bor no other Relation is exctuded ; be- 
and holde ia cauſe no other Relation is abſolutely the ſame 
Equity. in Intereſt; but by the Civil Law, Servants 


Cha. Cal. 39. ö 
2 Vern. 29. and Children were excluded, becauſe the 


Eq. Abr. 226. Parents and Maſters had an abſolute Power 


rr. as over them, and therefore under that Law 
they ſwore with manifeſt Intereſt to them- 
| ſelves. | 
Vent. 197. | F X 
Style 449. 3dly, A Man retained as Attorney, Coun- 


K b, . Wb, . . * 
March z. ſel or Solicitor, cannot give Evidence of 


2 Str. 1122. 1 1 1 | 

„ Thing imparted after the Retainer, for 
3 Keb 2. Nelſ. Ch. Rep. 8 7. 3 Ch. Rep. 66. I.. E. 79, 80. Skin. 404. Tri- 
per Pais 308, 314. 10 Mod. 40. 12 Med. 341. Theo, Evid. 95. Tri. at Ni. Pri. 
267, 263. 10 Mod. 41. Sel. Caf. Evid. 140. 3 Black. Com, 370. This does not 


extend to an Agent; ſee the Reafon, in 2 Atk, Rep. 524. 
after 
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after the Retainer they are conſidered as' the 
ſame Perſon with their Clients, and are 
truſted with their Secrets, which without a 
Breach of Truſt cannot be revealed, and 
without ſuch Sort of Confidence there could 
be no Truſt or Dependance on any Man, nor 
any tranſacting of Affairs by the Miniſtry or 
Mediation of another, and therefore the Law 


739 


in this Caſe maintains ſuch Sort of Confidence 


inviolable. 


Bur to what ſuch Perſons knew before Vent. 197. 


their Retainer, they may be examined, for 
in that Caſe they are in the Condition of any 
other Perion, and ſhould be examined, what 
they know of their own Knowledge. ? 

4thly, Ir a Witneſs be a Party to the 
Crime, and left out of the Declaration on 
Purpoſe that he may be a Witneſs, yet this 
is no Objection that totally excludes him, 
for Partners in Guilt are not excluded from 
Teſtimony z becauſe if the Rule was ſo rigid, 
in many Caſes there could not poſſibly be 
any Proof at all; for in ſome Caſes the Diſ- 
covery muſt ariſe out of the Mouth of the 
Guilty; but this mightily leſſens the Credit 
of a Witneſs, eſpecially in all inferior Treſ- 
paſſes where a Conviction and Satisfaction 
from one is a Diſcharge from all the Reſt. 


sthly, As Perſons: intereſted are utterly 


removed from being Evidence for want of 


Integrity, ſo on the other Side the voluntary 
Confeſſion of the * in Intereſt is reckoned 
the beſt Evidence; for if a Man's „ 

Es r 


Skin. 404. 
Keb. 50c. 


2 Hawk. P. C. 
432+ 

Kel. 17, 18. 

3 Keb. 136. 
Theo. Evid. 98. 
Tri. at Ni. Pri. 
269. 

H. H. P. C. 306, 
307. 

Clayt. 115. 


See Mod. 283. 


8 Mod. 60. 

2 Ld. Raym. 
1007, 1411, 
Com. Rep. 90. 
Vern. 230. 
Stra. 633. 

2 Stra. 1253. 
10 Mod. 193, 


194. | 
12 Mod, 40, 72, 


MAMAS 
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for his Intereſt can. gioe no. Credit, he muſt 
certainly give moſt Credit when he. ſwears 
_ againſt it bu chea ths Coutefion mul be 
voluntary and without viſion ; 
Law in this differs from the Civil . , thy 
it woes force any Man to accuſe 
we do certainly follow the Law 
wy — which commands every Man to 
endeavour his own Preſervation; iy ap 
fore Pain and Force may. com 


confeſs what is not the Truth e and 
conſequently ſuch extorted abs e 


4 — 5 
* * 24 . . ; * * 
YE to. be de On. | — 
8 : 5 
— . * 
of & 4} 


a Tux Examination and Confeſſion. fob- 
K-E-23. x: 4. ſcribed by an Offender befare a Juſtice. of 
. the Peace, is good and ſufficient againſt ſuch 
Offender, but it doth not — * a Con- 
Viction until the * Lens Guiliy in 
open Court, becauſe the Trial — to be 
ſiolemn and of Record that determines. the 
Pate of Life and Death; but ſuch Confeſſion 

| in Caſes of Treaſon muſt be proved by two 
| Witneſſes, and ſuch Confeſſion ſo proved is 

only Evidence againſt the Party himſelf who 
ek r. c. made it, but cannot be made uſe of againſt 
429. — _—— — 
felled w be in the Treaſon. | 


A Witneſs examined 1 the Corooer, 
but upon the Trial is either dead, or ſo ill 
= "that he is not able to travel, if Oath be made 
We 5 7, of the Truth of this Fact, the Examination | 
1 of ſuch Witneſſes fo dead or unable to travel, 
5 be read; but the Coroner muſt. firſt 


may 
N Oath that ſuch Examinations * the 
$ ame 


By 


«The Low of Dads « ; 14 


11 


Gab, without any Addition or Alteraon ; 
becauſe the Examinations are in theſe Caſes 
the utmoſt Evidence that can be procured, 
the Examinant Himſelf being pared in 
coming by the Act of God. 


Aud much more ſo are ſuch Examinations Ka 5 
'Evidence and to be read on the TriaF when it 39. Hawk, Ne. 
can be proved an Oath, that the Witneſs is . » Kb. — 
Hetalned and kept back from 12 by 2 — _ * 
the Means and Procurement of the Priſoner, Se. Tri 265 
for he ſhall never be admitted to ſhelter k. H. P. U. 
himſelf by ſuch evil Practices on the Wit-* 12 05 5 
nefs, that being to give him * of Ta. 
his own Wrong. 


Ss if Oath be made that a Witnefs exa- Kel 7 yore 
mined before the Coroner has been ſought | 430- _—_— 
for againſt the Trial, and though all Endea- i e 
vours have been uſed, yet he cannot be 8 
found, in ſuch Caſe bis Examination may be 
read; becauſe I ſuppoſe it is to be preſumed 
"that the Witneſs is dead when he cannot be 
"found after the ſtricteſt Enquiry. | 


465: 


In an Information againſt Pen com- 56, 


Gees and publiſhing a Libel againſt the late L. . 19. 


5 Mary, which was called her Epita 7 5 
The Caſe was, that Paine wrote her Epitaph. . Sb 


but it was dictated to him by another, and IL Salk. $557 G91. 
chat afterwards Paine put it into his Study, Sar 358+ 
and by Miſtake delivered it to B. inſtead of Ju 5, 
another Paper. It came at length through 

. feveral Hands to the Magiſtrates, who _ 
<4 — 
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for B. and examined him upon Oath, ini the 
Abſence of Paine. B. died before the Trial 
of Paine, which was at Bar, and the Court 
would not allow the Examinations of B. to 
be given in Evidence, becauſe Paine was not 
preſent to croſs-examine, and though *tis 
Evidence in Indictments for Felony in ſuch 
Caſe, by Force of 2 & 3 Phil. and Mar. 
cap. 10. yet *tis not ſo in Informations for 
Miſdemeanors in Civil Actions or Appeals of 


Murder. 


6thly, Tur ſecond Sort ” Perſons ex- 
cluded from FTeſtimony for the want of In. 
tegriey are ſuch as are ſtigmatiz'd. 


Eo. Lit. 6. b. 7 | 
age Naw there are ſeveral Crimes that ſo ble- 


156. a. 158. a. 
2 Str. 1148. miſh, that the Party is ever afterwards unfic 


27 A 5 to be a Witneſs, as Treaſon, Felony“, and 
Tab eerpas ch. 9. Very f Crimen falſi, as Perjury, Forgery, and 
Bradt, lib. 4. the like; and the Reaſon is very plain, be- 
c. 19. et. 2. cauſe every plain and honeſt Man affirming 
„ lib. 4. 
e. g. ſet. 2. the Fruth of any Matter under the Sanction 
. and Solemnities of an Oath, is intitled to 
bro Challenge Faith and Credit, fo that under ſuch  At- 


18 Abr. 649. teſtation the Fact is underſtood to be fully 


proved. 
5 May 16, 


el. 33. Raym. 32, 369. 2 Hawk. P. C. 395. ſect. 52. 41. ſect. 2 it 
ſect. Nun ſect. 22, 23. H. P. C. 263. 33 7 6. 55. pl. 45. 2 Hl. H. P. . 


277. 
Bur where a Man is convicted of Falt- 
hood and other Crimes againſt the common 


Principles of Honeſty and Humanity, his 
Cath is of no Weight, becauſe he hath not 


* Ley. 263. ſays not. 7 Felſhoods ch 
E 
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the Credit of a Witneſs, and there is equal 
or greater Preſumption againſt 'him than can 
be on his Behalf z for the Preſumption is 
benign and humane to every Man produced 
as a Wirneſs, that he will not falſity or pre- 
varicate in Matters of fuch Importance as all 
Affairs of Juſtice are. 


Bur where a Man is a notorious and pub- 
lick Criminal, this Preſumption fails him, 
and from thenceforth he is rather to be in- 
tended as a Man profligate and abandoned, 
than one under the Sentiments and ir- | x 
tions of thoſe Principles that teach Probity . 120 
and Veracity; and conſequently the produ- | 
cing ſuch a Man is perfectly ineffectual, be- 
bauſe the Credit of his Oath is overbalanced 
by the Stain of his Iniquity. 


Tas common Puniſhment that works the 1 2 
* Crimen falſi is being ſet on the Pillory; and Sn. 2 — — 
therefore antiently they held the Law to be f, NR. 
that no Man legally fer on the Pillory could See ; Lev. 42 


be a Witneſs; for they thought it a ridicu- 794753  . 
lous Thing, and boding ill to a Cauſe when 35atk. 729 152 
2 Perſon thus igmarized appeared in Court 3 33% ©» 
to atteſt any Thing; but the Rigour of this is Tri.perPais 326. 
reduced to Reaſon ; : for now it is held that 5 — N 
unleſs a Man be put in the Pillory for“ Cri- 2 Abr. 2 
men falſi, as for Perjury, Forgery, or the 5;;%« xi. Pn. 
like, it is no Blemiſh to a Man's Atteſtation; 275. 
for a Man may be pilloried for ſpeaking looſe - 
and ſcandalous Words of the Government, 
which yet in doubtful and factious Times 

* Faſced. 

| ought 


The Law of Evidence. 2 
ought not to be taken as a Preſumption 
on bes Credibility. 


Ons attainted of Felouy or Cheating aftet 
a a general Statute Pardon, was allowed to be 
fl. $9 2 Hood Witneſs, and ſo he is after Burning in 
323, 386, 566, 474. the Hand, which amounts to à Statute Par- 

ockwood F. don, for by the Statute Pardon, every Body 
Sin, 578. that i is within that Pardon is received into the 
28 15... Society as a Perſon of Credit, and no Man 
7x Mod. 3:0. can be puniſhed in his Reputation when the 
LE, . 37: p10. publick Voice has diſcharged him. 
2 . 47. Bur whether the King's Pardon diſchar- 
2 Bal 15. ged him has been a Queſtion, for ſome hold 
2 Sid. 51, t the King's Pardon .indeed takes away 
the Puniſhment, but doth not remove the 
Crime, and the Turpitude of the Crime al- 
ways remains in the Mind, and is ever a Pre. 
ſumption againſt his Evidence. 


| Ornatxs hold the King's Pardon reſtores 
» Kk. P.C. the Reputation, and the oſs of Reputation 
1 5: 69. 4h being Part of the Puniſhment, the King's 
a Sid. 222. Pardon that can take off the whole Puait 
Parr. Abr. ment muſt by neceſſary Conſequence reſtore 

w the bay utation, and the King who is the 
2 + reſerver of the Life, Liberty and 
ue of his Subje Jeet, is the beſt Judge of the 


f — 2 Contequence of Pardon, 


Tri. 269. 

St. Tri. 552, $5, 2 us Gro. 4 St. Tri. 119. oo 15,16, Raym 29, 
369, 579 8 WH. Þ.C. 278, 22 5 befd Bui 154. and 2 St. Til 
$20 to 524+ Skin. 578, 579. 
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So that if any Perſpn, guilty of thoſe 
Crimes by which Credit is loſt, be after- 
wards 
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wards pardoned, it muſt be ſuppoſed that 
he hath repented of his Fault, and hath re- 
turned to a better Mind, and therefore that a 
his Evidence is not dangerous to the Life, per tt 
Liberty or Eſtate of the Subject; and there-, 

fore the Law is now held to be. that on Per. 

jury at t Common Law the Party pardoned, 

may be a Witneſs, becauſe the King has a 

Power to take off every Part of the | Jura 

and ſo diſcern whether 'tis fit the Offender 

ſtould be reſtored to Credibility ; but if a 2 Hawk. P. e. 
Man be indicted of Perjury on the Statute, * 2 1 
the King cannot Pardon, for the King is en. e 7 ; . 


cluded and deveſted of that Prerogative by ER 
| Go Aba . 
the expreſs Words in the Stare. 4:5 2 22 . a 
An Indictment of Perjury, "and Veniit Royal ne — 
thereon, and no judgment entered, can't be x Keb. ot — 
admitted to weaken the Credit of any Wit- e eee 
neſs z or if there be no Judgment entered, - 4,4 4 — 
the Allegata mult be ſuppoſed | defective, and 7 f 
a 1. _ be intended to make compe- Care .. 
tent Proofs upon inſufficient Allegations. . 35:%2,"4 | 
R P 4 ws ns Thes, Fe. ao, 
*thly, Ixrip rs cannot be Witneſſes, be- Tri. at Ni. Pri. 5 +4 cr) 
cauſe they are under none of the Obligations 2 Hawk. p. C. TOA 


of our Religion, and therefore they are not 434; ©: 26- gls, 


48 


under the Influence of the Oaths that we ad o bor ket] Abe. Ie 
miniſter; and where the binding Force of an: 1&6 


Oath ceaſes, the Reaſons and Grounds of E4, Abe es 2 . f 


Belief are abſolutely diſſolved. . — | 

a pl. 10. / TE 53 | 

Bor Jews, are daily allowed to be Wit- ah. fu. p. c. aal e 

neſſes becauſe they can ſwear on the * Old Can 314: 
Teſtament which is Part of our Belief, ther- * 


fore their Oaths do induce a Belief of the 
2 . F act, 
Aalen.. 
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Fact, which they atteſt; but thoſe are totally 
excluded by the Rules of the Civil Law, 


which ſeems a little partial in their ordinary 


* 


3 St. Tri. 425. 


but Hawk. P. C. 


22, 24. and 
Crawley 216. 
Lontra. 


Co. Lit. 6. b. 


Methods of Teſtimony, and which ſays, 
+ Judæi et Heretici contra Orthodoxos produd 
in Judicio Teſtes negueunt. 


8thly, PE Rs0Nns Excommunicate cannot be 
Witneſſes, becauſe by the Laws of the Holy 
Church, ſuch Perſons are excluded from hu- 
man Converſation. Nay her Laws go o far 
as to excommunicate thoſe who converſe with 
them, and conſequently they cannot be ad- 
mitted to receive any Queſtions from a Court 
of Juſtice; beſides they thought that thoſe 
who were excluded out of the Church, were 
not under the Influence of any Religion. 


gthly, Tre ſame Law holds place in re- 
lation to Popiſh Recuſants, for they are by 
the 3 Fac. c.5. in the ſame Condition with 
Perſons excommunicated; for when the Pope 
pretended to excommunicate Kings, it ſeem- 
ed proper to encounter his Faction with theit 
own Weapons. 


Bur Perſons outlaw'd may be Witneſſes, 


Theo, Evid, 10g. becauſe they are puniſhed in their Properties, 


Tri. at Ni. Pri. 
276. 


and not in the Loſs of their Reputation, and 
the Outlawry has no Manner of Influence 
upon their Credibility. 


As to thoſe who are excluded from Teſti- 
mony by the Want of Skill and Diſcern- 


That neither a ew or an Heretick can be produced in udgment 
as 4 Witneſs = an Orthodox, © 5 
ment, 


a.) Wy — fad — 
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ment, and they are Ideots, Madmen and Cbil- 
dren under the Age of common Knowledge; 


they are perfectly incapable of any Senſe of 


Truth, and therefore are plainly excluded. 


CniLDREN under the Age of 14 are not 


regularly admitted as Witneſſes, and yet at H. H. p. c. 64, 
12 they are obliged to ſwear Allegiance in? H. E. p. e. 


the Leet. There is no Time fix'd wherein 278, 284. 
2 Hawk. P. GS 


. fe. 27. 
the Reaſon and Senſe of their Evidence 1s to Brawl. 47. 
appear from the Queſtions propounded to 


L.E.276. pl.33. 
Tri. per Pais 469. 


they are to be excluded from Evidence, but 


them, and their Anſwers to them. 


Wr come now to conſider the whole Scale 
of Probability; and to compare the ſeveral 
Degrees of Evidence one with another. All 
Certainty (as we have ſhewn) ariſes from the 
Knowledge of a Man's own proper Senſes by 
Intuition and comparing of his Ideas and 
Thoughts one with another. 


PROBABILITY. 
Proof of the Iſſue on whom. 


PROBABILITY ariſes from the Agreement 
of any Thing with a Man's own Thoughts 
and Obſervations from the Teſtimony of 
others who have ſeen and heard it. 


Anp here it is firſt to be conſidered, that 
in all Courts of Juſtice the Affirmative ought 
to be proved, for it is ſufficient barely to 
deny what is affirmed until the contrary be 


proved, for Words are but the Expreſſions 
L 2 of 


H, P. 2 263. 


ee Moſeley 72. 


. 
— — —— — — 


— 
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of Facts; and therefore when nothing is ſaid 
to be done, nothing can be ſaid to be pro- 
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Die. Lib. 2. 
Tit, Probat. 


vedy and this is a Rule both in the Com- 
mon and Civil Law. The Civil Law fays, 
Probatio imponitur ei qui allegat, negantis auten 
per rerum naturam nulla eft probatio. 


Bur in a Caſe where the Affirmative is 
proved, the other Side may conteſt it with op- 
poſite Proofs, and this is not properly the 
Proof of a Negative but the Proof of the ſame 
Propoſition totally inconſiſtent with what is, 
affirmed; and therefore where the General 
Iſſue is in the Negative, the Plaintiff muſt al- 
ways begin with this Proof, becauſe the De- 


fendant cannot prove the Negative, and the 


Charge beginning by the Plaintiff, he muſt 
take it out of his Evidence; as if the De- 
fendant be charged with a Treſpaſs, he need 
only make a general Denial of the Fact, and if 
the Fact be proved, he can only prove a Pro- 
poſition inconſiſtent with the Charge, and that 
he was at another Place at the Time when the 
Fact is fuppoſed to be done, or the like. 


Bur where the Law ſuppoſes the Matter 
contained in the Iſſue, there the oppoſite 


{0 Party muſt be put into the Proof of it by a 
34} Negative; as in the Iſſue I ne unques accouple 
11 ia loyal Matrimony, the Law will ſuppoſe 
1 the Affirmative without Proof, becauſe the 
BY Law will not eaſily ſuppoſe any Perſon to be 
40 criminal, and therefore in this Caſe the De- 


fendant muſt begin with the Negative. 


* The Proof lies on him ah» makes the Allegation, for it is againſt the 
Nature of Things to prove a N:gatrvc, I Newer accoupled in 9 
N 


nn 
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Is a Writ of Right the Evidence muſt 2 Leon. 162. 
begin from the Tenant, if the Miſe is chus —— 
joined, Et Defend. ſe pon. in magn. Aſſix. — 
Dom. Reg. et petit Recognitionem fieri utrum * OE 
ipſe majus Jus habeat tenendi tenementa cu 
pertinent. fibi et heredibus ſuis ut tenens inde, 
ficut illa tenet : an præd querens habendi cadem 
Tenementa cum pertinen' ut illa ſupeyius pet. 
ſo that in this caſe the Defendant's Iſſue is in 
the Affirmative, and therefore the Proof mult 


begin from him. 


Taz Witneſs produced muſt firſt be exa- 2 Bac. Abr. zce. 
» Gi:b, Hiſt. Chan. 

mined on the Part of the Producer, and then 2. 

the other Side may examine him; and this is 

a Regulation that naturally follows the true 

Order of Things, for it is proper firſt to en- 

quire what a Witneſs can prove before you 

are to examine what hath not fallen under his 


Knowledge. 


Taz Analogy of this Method is alſo ob- 
ſerved in Equity; for if the Plaintiff takes 
out a Commiſſion he ſhall have the Carriage 
of it; but if the Plaintiff will not take out a 
Commiſſion the next Term after Iſſue joined, 
then the Defendant may take it out, and 
the Carriage belongs to him, for he that car- 
ries the Commiſſion is firſt ro produce and 
examine his Witneſſes, and he that is firſt 
to produce the Witneſſes is to have the Car- 

* . * 
te King and oe har, ̃ he ban the greater Right of bl: 
ing the Tenements with the Appurtenances, to him and his Heirs as Tenant 


thereof, as he holds thoſe : Or whether the aforeſaid Plaintiff, of holding 
ir ſame Tenements with the Af purtenances, as thoſe abewe demande d. 


L 3 riage 
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riage of the Commiſſion 3; and the, firſt be. 
longs to the Plaintiff to prove the Allepa. 


tions of his Bill, and if he fails, the Defen- 


dant may prove his Anfwer, 


Taz firſt and loweſt Proof is the Oath of 
one Witneſs only, and there is that Sanction 
and Reverence due to an Oath, that the 
Teſtimony of one Witneſs naturally obtains 
Credit, unleſs there be ſome Appearance of 
Probability to the contrary. x 


Now that which ſets aſide his Credit, and 
overthrows his Teſtimony, 1s in the Incredi- 
bility of the Fact, and the Repugnancy of 
his Evidence; for if the Fact be contrary to 
all Manner of Experience and Obſervation, 
tis too much to receive it upon the Oath of 
one Witneſs; or if what he ſays be contra- 
dictory, that removes him from all Credit, 
for Things totally oppoſite cannot receiye 
Belief from the Atteſtation of any Man. 


One Witneſs, Hearſay Evidence. 


Tua which renders his Teſtimony doubt. 
ful is the Atteſtation of the ſeveral Circum- 
ſtances, and yet no Proof of any one of 
thoſe Circumſtances to fall in with what he 
atteſts; this may render ſuch a Witneſs (ſtand- 
ing alone without any aſſiſtant Proof) to be 
very much ſuſpected, and there muſt be 
great Confidence in the Integrity and Vera- 
city of the Man to believe many Circum- 
ſtances on one Man's ſingle Teſtimony, where 


if it were true there might be a M * 
0 
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of concurrent Proofs to ſtrengthen and con- 
firm the Evidence. 


AnoTHER Thing that would render his 
Teſtimony doubtful is, the not giving the 
Reaſons and Cauſes of his Knowledge ; for 
if a Man could give the Reaſons and Cauſes 
of his Knowledge, and doth not, he is for- 
ſworn; becauſe he is obliged to tell the 
whole Truth, and by conſequence he is of 
no Credit; and that a Man ſhould know any 
Thing, and not tell how he comes to know 


it, is incredible. 


Tur ſame may be ſaid as to Perſons who 
take upon them to remember Things long 
fince tranſacted; for if the Matter be frivo- 
lous, they ought to tell the Cauſes of their 
Memory, otherwiſe the Memory is little to 
be credited ; for they are rather to be ſup- 
poſed as raſn Perſons who take upon them to 
ſwear what they do not perfectly remember, 
than that they are really under the Awe or 
Conſcience of an Oath, for then they would 
be able to tell the Reaſon and certain Marks 


of their Remembrance. LEY 


AnoTHER Thing that may render a Wit- 
nels ſuſpected, is in the Perſon himſelf ; as 
if he who were Party to the Crime, ſwears 
for his own Safety or Indemnity, or be a Re- 
lation, or Friend to the Party, or the like; 
or be of a profligate or wicked Temper or 
Diſpoſition ; and the Weight of the Proba- 
bility lies thus; if you think the Bias is ſo 

| 1 4 ſtrong 
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The Law of Evidente. 
ſtrong upon him, as would incline a Man of 


his Diſpoſition, Figure and Rank in the 


World to falſify, you are to diſbelieve him; 
bur if you think him a Man of that Credit 
and Veracity, that notwithſtanding the Bias 
upon him, would yet maintain a Value for 
Fruth, and is under the Force and Obliga- 
tion of his Oath, he is to be believed. 


Heres „2. Tre Atteſtation of the Witneſs muſt be to 
WIA 2-24! 2gj,what he knows, and not to that only which 


he hath heard, for a meer Hearſay is no 
Evidence ; for it is his Knowledge that muſt 
direct the Court and Jury in the Judgment 
of the Fact, and not his mere Credulity, 
which is very uncertain and various in ſeveral 
Perſons ; for Teſtimony being but an Ap- 
peal to the Knowledge of another, if indeed 
he doth not know, he can be no Evidence: 
Beſides, though a Perſon Teſtify what he hath 
heard upon Oath, yet the Perſon who ſpake 
it was not upon Oath; and if a Man had 
been in Court and faid the ſame Thing and 
had not ſworn it, he had not been believed 
in a Court of Juſtice; for all Credit being 
derived from Atteſtation and Evidence, it 
can riſe no higher than the Fountain from 
whence it flows, and if the firſt Speech was 
without Oath, an Oath that there was ſuch 
a Speech makes it no more than a bare 
ſpeaking, and ſo of no Value in a Court of 
Juſtice, where all Things were determined 
under the Solemnities of an Oath ; beſides, 
nothing can be more uncertain than the looſe 
and wandering Witneſſes that are taken N 
5 rac 
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the uncertain Reports of the Talk and Diſ- 
courſe of others. | ITT) 

Bur though Hearſay be not allowed as 8 _— 
dire& Evidence, yet it may be in Corrobora- —_— 
tion of a Witneſs's Teſtimony to ſhew that Mod. 283. 
he affirmed the ſame Thing before on other wm — 
Occaſions, and that the Witneſs E ſtill COn- — 415, 529, 


ſiſtent with himſelf; for ſuch Evidence is on- 76 , 803. 


ly in ſupport of the Witneſs that gives in his ES — 210, 


255, 428, 429, 


Teſtimony upon Oath. 218, 222, 2525 
5 4 St. Tri. 3% 51, 525 $3» 


AnoTHER Thing that derogates from the 
Credit of a Witneſs is, if upon Oath he 
affirmed directly contrary to what he aſſerts; 
then it the Matter be Civil, you may give 
in Evidence the criminal Proceedings, and 
{wear what he gave Evidence at the Trial; 
and this takes from the Witneſs all Cre- 
dibility, inaſmuch as Contraries cannot be 
true, 


Two Witneſſes. 


2dly, Taz ſecond Degree of Credibility 
is from the Oaths of two ſeveral Witneſſcs, 
and 1s one Step higher than the Credibility 
that ariſes from the Oath of one Witneſs 
only ; for here if they agree in every Cir- 
cumſtance, there muſt be two perjured, or 
it muſt be true what theſe Witneſſes alledge 
and depoſe ; but if upon their Examinations 
they diſagree in Circumſtances, then they 
fail in their Credit, becauſe their Contradic- 
tions cannot be true. 


Bur 


_ == The' Law of Evidence. 


Bur if the Matter they atteſt were tranf- 
acted long ago, then this is capable of a 
fair Anſwer, for it may be ſuppoſed that the 
little Circumſtances of Things might be for- 
gotten, and it ſeems more like a Story laid 
and concerted beforehand, if in every minute 
and particular Circumſtance they had both 
agreed and confented in Evidence. 


THERE are ſome Caſes in the Law where 
the full Evidence of two Witneſſes is abſo- 
lutely neceſſary; and that is. 


2 Hawk. P. C. FIRST, where the Trial is by Witneſſes 

Brad. 354. b. only, as in the Caſe of a Summons in a real 
Action, for one Man's Affirming is but equal 
to another's Denying, and where there is no 
Jury to diſcern of the Credibility of Wit- 
nefles, there can be no Diſtinction made in 
the Credibility of their Evidence, for the 

Court doth not determine of the Preference 
in Credibility of one Man to another, for 
that muſt be left to the Determination of the 
Neighbourhood; therefore where a Ssummons 
is not made and proved by two Witneſſes, 
the Defendant may wage his Law of Non- 
Summons. 


. 2dly, Tux ſecond Caſe is in Chancery, 
2 Vern. 283. and that is, where there is but one Witneſs 
tor a. cal. contradiCting the Anſwer ; for there the Cre- 
2 Bac. Abr. 293. dibility is equal, unleſs it appears from the 
Gith, Hit,Chane Nature and Face of the Fact, that the An- 


7 39- f 
Eq. Abr. 229 ſwer is not to be believed, and the Courſe of 


pl. 12. 
Har. Chan. Pract. the 


351. 2 Har, Chan, Pract. 43. 
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the Court in ſuch Caſe is to direct a Trial at 


Law to aſcertain the Credibility of that Wit- 


neſs by a Jury, which is the common Stan- 
dard on which the Credit of every Enghfs- 
man is to ſtand and fall in all Events. 


Two Witneſles, contrary Proofs. 


2dly, Tux third Caſe Where the Law re- 


quires two Witneſſes is in the Caſe of High 
Treaſon, and this is not ſo much from the 
natural Juſtice of the Rule, that every Man's 
Allegiance is ſuppoſed till the contrary is 
proved, and the Negative of the Priſoner 
is equal to the Affirmative of one Witneſs, 
and therefore the Treaſon ought to be proved 
upon him by two Witneſſes; for then the 
ſame would be good in Caſes of Felony, 
where every Man's Honeſty is preſumed 'til 
the contrary is proved, and yet there it is 
ſufficient to prove the contrary by one Wit- 
neſs; but the Law has appointed two Wit- 
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neſſes in this Caſe, becauſe a Court Faction Stat. W. 2 


might in many Caſes cut off their Enemies 


are required to every overt Act of Treaſon. 


Two Witneſſes were required in the Caſe Rep. goes 


410, Note (b). 


of Hereſy, becauſe this was tried by the 4 
Canon, and they followed the Rule of the 
Moſaic Law — required two Witneſſes; 
beſides, Hereſy was formerly reckoned I tea- 
ſon, and therefore the Law did in ſuch Caſes 
require two Witneſſes, 
N 


2 Hawk. 


256, 257 252, 
on ſuch Articles without a ſufficient Proof, — 


and now by the late * Statute two Witneſſes Kcl. 9. 
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2 Hawk. P. C. 
258. ſect. 142. 
Sir T. Jones 233. 
Keble 68. 
P. C. 262. 
Bro. Coro. 220. 


2 Rol. Rep. 82. 
Styl. 207, 283. 
Cro. Car. 341, 
350, 470. 
Mod. Caſ. in 
Law 4. 

2 Bulſt. 341, 
348, 350, 355. 
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In "Treaſon for counterfeiting the common 
Coin, one Witneſs only is ſufficient, becauſe 
this does not relate to State Criminals, and 
there is no Danger of Oppreſſion from a 
Court Faction. 


THERE are Caſes where the Trial is by 
Witneſſes, and yet one Witneſs ſuffices, and 
that is on the 18 Ez. where the Mother of 
a Baſtard Child is allowed Evidence to prove 
the reputed Father; and this is for Neceſſity, 
becauſe otherwiſe ſuch ſecret Lewdneſs would 
go totally unpuniſhed ; but then if a Woman 
charges two Perſons ſhe loſes her Credibility, 
that ſhe cannot charge either of them; but 
if ſhe keeps conſtantly to the Charge of 
one only, it is a ſufficient Proof; the Statute 
having ſet aſide the Common Law in that 
Particular. 


The Weighing of Evidence. 


Wx come now to ſet the ſeveral Bounds 
of Credibility where there are contrary 
Proofs. | 


Ix contrary Proofs, if Men's ſwearing can 
be reconciled, ſuch Interpretation ſhall be 
put upon it as may make them agree, be- 
cauſe every Body ſhould be ſuppoſed to ſwear 
the Truth, and no Man ſhall be intended to 
{wear a manifeſt Perjury ; therefore that Con- 
ſtruction ſhall be taken that would make 

I them 
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them agree, rather than ſuch whereby they 
muſt neceſſarily oppoie each other, 


Ons affirmative Witneſs countervails the 
Proof of ſeveral Negative, becauſe the Af- 
firmative may ſwear true, and the Negative 
alſo; for the Negatives may commonly be, 
that they know not of the Matter ; the Af- 
firmative ſwears that it is, and ſo the Af- 
firmative may be true and the Negative alſo; 
for the Thing that the one ſwears may be 
true though the other knew nothing of the 
Matter ; but where the Affirmative and Ne- 
gative oppoſe each other in contradiftory 
Propoſitions, the Evidence 1s to be weighed 
according to the Rules hereafter mentioned, 


Ir there be two Witneſſes againſt two, 
and no Preponderating as to their Number, 
they are to be weighed as to their Credit. 


Ir a Witneſs be produced, and another be 
produced as to his Credit, his Credit is leſ- 
ſened in proportion to the Credit of the op- 
polite Witneſs. 


Ir a Witneſs be produced, and another be 
roduced in Deſtruction of his Credit, and a 
hird be produced to ſupport his Credit, 

the Credit of the firſt Witneſs is to be ſup- 
ported in proportion to the Credit of the firſt 
and third Witneſs to the ſecond. 


Tae Credit of a Witneſs is to be judged 


from his State and Dignity in the World, for 
EN : Men 


x3 © The Law of Evidence. 
| Men of eaſy Circumſtances are ſuppoſed 
more hardly induced to commit a manifeſt 

Perjury. | 
Taz 1x Credit is to be taken from their 
Principles, for Men atheiſtical and looſe to 


Oaths are not of the ſame Credit as Men of 
good Manners and clear Converſation. 


THEIR Credit is to be taken from their 
perfect Indifference to the Point in Queſtion 
for we rather ſuppoſe that the Favour and 
Regard to a Relation may draw a Man into 
Perjury, than that it ſhould lie upon a Man 
wholly indifferent and unconcerned. 


Ir Witneſſes are equal in Number and 
Credit, their Diſcernment muſt ariſe from 
their Skill, and will appear from the Rea- 
ſons and Accounts they give of their Know- 
ledge; for if one gives more plain and 
evident Marks and Signs of his Knowledge 
than the other, he is rather to find Credit; 
for the Memory of the other Side ſeems 
more faded, and therefore they appear more 
raſh in taking it upon them, at leaſt they do 
not appear ſo diſtinguiſhing in their Obſerva- 

4 tions as thoſe who give the Marks and Signs 
of their Memory. 


2 Hawk, P. c. In Caſes of Treaſon or F elony no Wit- 
434. et-29- neſſes are ſworn againſt the King; and the 


Cro. Car. 292. 
2 Bulſt. 147. 
H. P. C. 264. See 3 Inſt, 79, Tri. per Pais 472, 


Reaſon 
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Reaſon feems to be becauſe Men think it an | 
Act of Piety to ſave the Life of a Man, and 
therefore may ſtretch a little beyond their 
Knowledge, and for that Reaſon are not ad- 
mitted to hurt their Conſciences by ſwearing; 
and therefore it ſeems hard to make any uſe 
of this Rule of Law to depreciate the Affir- 
mation as if of leſs Value than an Oath; 
for the Party affirming declares he was wik 
ling to take his Oath and cannot be admit- 

ted; ſo if no Advantage be taken of the By 
Authority of an Oath above that of a naked 2 Sid. 211, . 
Affirmation, for that were to turn the Rules 
of Law into Oppreſſion and Injury: Where 
there is only Judgment of Member, there 
Witneſſes are to be admitted againſt the 
King, becauſe the Reaſon of the Rule does 
not extend to ſuch Caſes. 


By the now Law in Caſes of Treaſon and 1 Ann. cap. $ | 
Felony, the Witneſſes againſt the King are . | 
admitted to their Oaths, becauſe this Rule * 
was abuſed in the late Reigns to derive a Cre- 
dibility on the King's Witneſſes as being up- | 
on Oath, tho* contradicted by Men of better 
Credit upon their Words only. 5 


Preſumptions violent and probable, * non ef 
Factum. | 


Havixo ſpoken of living and written Preſomption 
Evidence, we now come to Preſumptions ; — 


as I is defined by the Civilians, it is 


* [; is not his Deed, 
4 | Con- 
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+ Conjetura ex certo figno proveniens que alia 


addutto pro veritate habetur. When the Fact 
itſelf cannot be proved, that which comes 


neareſt to the Proof of the Fact is, the Proof 


of the Circumſtances that neceſſarily and 
uſually attend ſuch Facts, and theſe are cal- 


led Preſumptions and not Proofs, for they 


ſtand inſtead of the Proofs of the Fact till 


the contrary be proved. 


1 Inſt. 6. b. 
4 Hawk. . 


$38. 


©o. Lit. 6. b. 
S. P. C. 179. 
Let ter A. 
Hawk. P. C. ch. 
45. ſect. 10. 
St. Tri. 131,636, 
to 930. 


|; A. un 75 


Tusk Preſumptions are twofold, violent, 
or only probable; for the light and raſh Pre- 
ſumptions weigh nothing, and therefore they 
cannot come under Confideration. 


Or violent Preſumption; and that is when 


Circumſtances are proved that do neceſſarily 
attend the Fact. 


As if a Man be found ſuddenly dead in a 
Room, and another be found running out in 


' Haſte with a bloody Sword. 
2 St. Tri, 408. 3 St. Tri. 228, 229, 688, 689, 894 to 901, 925 


Tuis is a violent Preſumption that he is 
the Murderer, for the Blood, the Weapon, 
and the hafty Flight, are all the neceſſary 
Concomitants to ſuch horrid Facts, and the 
next Proof to the Sight of the Fact itſelf, is 
the Proof of thoſe Circumſtances that do 
neceſſarily attend ſuch Fact. 


Ir a Man gives a Receipt for the laſt Rent, 
the former is preſumed to be paid, becauſe 


A Conjeure ari Ying fr Jn a Certginty, which ſupported by another” 
ainty, is efteemed 


a a> «@ __—  — 1 
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cially if the Receipt be in full of all Demands, 
then *tis plain there were no Debts ſtanding 
out; and if this be under Hand and Seal, 
the Preſumption is ſo violent, that the Law 
admits of no Proof to the contrary; becauſe 
that were to let a Man invalidate his own 
Deed, which our Law doth not permit; for 
here, though the Payment of the Money is not 
proved, yet the Acquittance 1s proved, which 
could not be-without ſuch Payment, 


Every Preſumption is more' or leſs vio- 
lent according as the ſeveral Circumſtances 


ſworn do more or leſs uſually accompany the 


Fact to be proved. 


Ir there be an old Deed, and Poſſeſſion 
has always gone along with that Deed, tis 
a violent Preſumption of a Right though the 
Livery be not actually proved; for though 


the Fact of Livery is not proved, yet the 


Circumſtances uſually attending ſuch Facts 
are really proved, that is, the old Deed and 


the conſequent Poſſeſſion. 
ISSUES. 


Wr come now to the ſeveral Iſſues in each 
particular Action; and firſt to the Iſſue of 
Non eft Fattum, and we have already con- 
fidered what is the legal Conſequence of In- 


terlineations, Raſures, and the breaking off 


Seals from Deeds. 
is net his Deed. 


AND 


a Man is ſuppoſed firſt to receive and take / 
in the Debts of the longeſt Standing; eſpe- 


161 


abs The\Law of Evidence. 


Axpo now we are to conſider what other 
Evidence is proper upon this Iſſue, 


5 Co. 119. b. Tr an Obligation is delivered to the uſe 
Azel . of another, and he diſagrees to it, by this 


Dy. 163, 167. the Obligation has no Force, and he can 
2 Econ, 11% Never agree to it afterwards, and therefore 
Bendl. 75. this is no Deed, and may be given in Evi- 


Abr. 514. 
"74 * 5" dence on * Non eft Fadtum. 


* Non eft Fatum. 


2Rol. Abr. 6383, IF a Man ſeals an Obligation and com- 
62 - = IC mands another to keep it till certain Condi- 


Id. Raym. 354, tions are performed, and the Bond is deli- 
35% 357 vered to the Obligee before they are per- 
Salk. 234. formed, this could never be his Bond *till 
thoſe Conditions were performed, and there- 
fore this ſpecial Matter may be given in Evi- 


dence to prove * Non eft Fattum. 


2 Rol. Abr. 677. AND upon *Noneft Factum, if the Witneſſes 
ry prove Delivery at another Place than where 
it bears Date, it doth not warrant the Iſſue; 
for this is a Teſtimony contrary to the plain 
2Co.4, . Words of the Deed, and therefore no Proof 
| of the Deed in queſtion. Quære tamen, for 
the Place where the Deed was made is no 


material Part of the Deed. © 


5 Co. 119. Ix Debt againſt two, and“ Non eft Falun 

Dy. zi. pleaded, it is proved the Deed of one of 

2 Rol- Abr.977- them and not of the other, the Iſſue is main- 

be  tain'd, for a joint Action charges each with 
* It is not bis Deed, ch 

e 
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the whole Debt, and when the Iflue is found 
that it is the Deed of one, it amounts to the 
total Cauſe of Complaint alledged in the De- 
claration againſt that Perſon, and conſequent- 
ly the Plaintiff ought to recover againſt him 
ſince he is proved to be his Debtor. 
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Uron * Non eft Faftum you may give, Not 50-7: 38. 
letter d, in Evidence; for when the Perſon plows. 66. 


who delivered the Deed is unlearned, and the 
Deed is read and expounded to him in ano- 
ther Senſe than that which the Deed really 
contains, then did not the Party agree to the 
written Deed, *tis not the Expreſſion of his 
Mind, nor to be accounted his Deed. 


Ir has been a Queſtion whether ||Riens paſſa 3575.8. 


per le Fait, may be given in Evidence upon 2 Rol. Abr. 677, 


Non eſt Factum; for on the other fide it may Y. 28. 


be ſaid that on * Non eſt Factum the Operation 
of the Deed is not in Debate, but whether 
the Party ſign'd, ſeal'd and delivered the Con- 
tract alledged in the Declaration; ſo that if 
the eſſential Part of that Sort of Contract be 
proved, they take it to be a Proof of the 
Iſſue; others have ſaid that where a Deed is 
of no Effect to paſs any Right, it is utterly 
void and of no Effect, as if a Man accepts 
a Leaſe vf his own Lands by Deed Poll; 
and where a Contract is void and of no Ef- 
fect, it is reputed no Contract at all. 


A Man was bound to Randolph, and the. 
Plaintiff declares of an Obligation to Kalph, 


upon * Non eſt Factum pleaded, it can't be 


— — 


lis not bis Deed, I That nothing paſſed by the Deed. 
— 
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Poſt. 169, 170. 


Style 78. 
2 Co. 9. 


Rol. Rep. 188. 
20 Ed. 4. I. a. 


The Law of Evidence. 


found the Deed to Randolph, for Randolph 
and Ralph are difterent Chriſtian Names, and 
cannot denote the ſame Perſons; ſo *tis of 
Edward and Edmund, 


Ir a Deed be enrolled you ſhall not plead 
Non eſt Factum, for by the Acknowledgment 
of the Party it appears to be the Party's 
Deed ; for there is that Credit given to the 
Tranſactions in a Court of Juſtice, that the 
Party ſhall never ſay he did not acknow- 
ledge it; ſo that though this Deed be no 
Record (that is no Act of the Court in the 
Deciſion of Right and Wrong) yet it is in 
Court, and ſo far to be credited that the 
Party ſhall never deny the being of ſuch a 
Deed ; but the Party may avoid the Opera- 
tion of ſuch a Deed by pleading Þ Riens paſſe 
per le Fait. 


IF a Man was blind and the Deed miſread 
to him, he may plead * Non eft Faftum, and 
ſuch Evidence will maintain the Iſſue, for 
then *tis indeed none of his Contract. p 


A Stranger to a Deed ſhall not plead a 
general or ſpecial * Non eſt Faum, as that the 
Seal is ſevered from the Deed, and 4 Mut, 
Sc. but he ought to plead F Riens paſſa per le 


Tait, for a Man ought to try the Validity of 


a Stranger's Deeds no further than they re- 
rd his own Intereſt, and therefore he can- 


not deny the being of ſuch a Deed but only 


the Operation of it as to himſelf. 
* It it not bis Deed. I That nothing paſſed by Virtue of the Deed, 
1 So. d 
TRB 


The Law of Evidence. 


Ta Plaintiff declares of a Bond dated Syle 414. 
the 24th, upon Non eft Fafium, the Jury find cio. jc. 136. 


aBond dated the 24th and delivered the 27th, 
this is a finding of the Deed declared. 


Uron Non eſt Faftum a Man cannot give Co. 119. 


Infancy in Evidence, but he muſt plead it, p; 


and conclude to the Court with an | Hoc pa- Moor 43. 
ratus eſt verificare, for the Infant is in Law 


reputed to have a contracting Power for his 
own Benefit, and to bind all the perſonal 
Eſtate which is his own, and therefore has 
Power to avoid his Agreements or not; and 
therefore this cannot be ſaid to be a void 
Agreement, and ſo the Iſſue is not proved 
by this Evidence, ſince the Iſſue denies any 
Agreement at all. | 


Bur Coverture may be given in Evidence 45 — 2 
on * Non eſt Fadtum, for the Wife has no Will 376 (467). 


of her own, but is ſubject entirely to the 
Power of the Husband, and he 1s to make 
all agreements that bind the perſonal Eſtate 
of the Husband ; and therefore at the ! ime 
of the making it is no Deed at all. 


A Man cannot give Dureſs in Evidence 5 Co. 119. 


on * Non eſt Fafum, for the only Point in Iſſue 
and the Controverſy on * Non eft Fadtum is 
whether the Deed declared on be the Act of 
the Party; ſo that when the Act is proved 
to be done, the whole Matter denied by the 
Defendant is proved to the Jury; but if 
there be any other Circumſtances to deſtroy 
It is not bis Deed, 75s be is ready to verify. 


M 3 that 


166 


5 Co. 119. 
Hob. 166. 


3 Co. 59. 


Al. 58. 


1H. 7. 15. 
Moor 43. 


1 H. 7. 15. 


5 Co. 119. 


De Law of Evidence. 
that Act and avoid its binding Force, that 
muſt be ſhew'd to the Court, that the Court 


may judge, and not the Jury, whether they 
are ſuſſicient to avoid that Deed. 


WHERE an Act of Parliament declares a 
Bond to be void, as Sheriffs Bonds againſt 
the Statute of 23 H. 6. and uſurious Bonds 
againſt the Statute of 13 Ez. yet this Mat- 
ter cannot be given in Evidence on“ Non eft 
Fafum, but muſt be ſpecially pleaded and 
ſhewn to the Court to judge of; for where 
a Statute declares a ſolemn Act to be void, 
it is not to be conſtrued I ipſo facto void, but 
to be voided upon Appearance to the Court 
to be within the Circumſtances mentioned in 
the Statute; for it were prepoſterous that the 
Statute ſnould be referred to the Jury that 
are not Judges of the Law. 


Ir the Deed be only voidable, the general 


Rule is, that you muſt conclude to the Court 


with Judgment, + // at, becauſe the Court 
may judge whether you have offered ſuch 
Matter as will amount to the avoiding of the 
Deed; and the Law is the ſame whether 
voidable at Common Law, or void by Act 
of Parliament, 


WHERE the Controverſy relates to the 
Stgning, Sealing and Delivery of the Deed by 
the Defendant, he pleads * Non eft Fadtun 
generally; but antiently where the Deed 
was ſigned, ſealed and delivered, yet was 


* It is not lis Deed, I Inflantly. + Whether the Action. 
originally 


| The Lam , Evidence. 167 


originally void by Mater * debors, as by Rea- 

ſon of Coverture, or becauſe the Party had no 14H. 4. 30. 
Right in the Thing transferred by the Deed, 
or became void afterwards by Raſure, Inter- 
lineation or Addition, there the Defendant 
muſt have pleaded the Matter ſpecially, and 
concluded Þ 1/nt non eſt Fatium ; and this was, 
that the Plaintiff might be appriſed to the 
Point of Defence; for ſince there are ſo 
many various Ways to make the Deed null 
and void, if all of them might be given in 
Evidence upon the Non eft Fadtum generally 
pleaded, they thought that the Plaintiff could 
never come prepared to fallify the Evidence 
of the Defendant, and ſo might be liable to 
a Surprize when he had Right; and there- 
fore they thought that Notice muſt be given 
of ſuch foreign Matters as theſe, if you 
would have them given in Evidence. 


AnoTHER Reaſon why this ſpecial Con- 
cluſion with an Þ Hint non eff Fadtum was an- 
ciently referred to the Court was this, be- 
cauſe it generally contains Matter of Law, 
which if it had ariſen upon Proof of the 
Fact, is to be referred back to the Court by 
Demurrer to Evidence or ſpecial Verdict, and 
therefore it is very reaſonable, eaat the Doubt 
of Law ſhould be offered to the Court origi- 
nally ; but at this Day the Law is otherwiſe. 


Ir a Man pleads, Delivered as an Eſcrow, 3 Keb. 192. 
and concludes ſpecially + fint non eft Faftum, — 
the general Way is to put it to the Jury, 2m. 182. 


Bro. Gener 


® Outward, 1 Soner bir Deed. + Nt bis Deed. Ifſve pl. 26, 
M 4 becauſe 


166 e Law of Evidence. 


becauſe it is in Effect to ſay there was no 
Deed at all; but they may put it to the 
Court, by an Hoc paratus eſt verificare, be- 
cauſe the Court judge whether he exhibited 
ſuch Matter as will make the Deed of no 
Effect at all, and therefore ſuch a Pleading 
as this is not apprehended to be vicious. 


Bur if you plead a breaking of the Seal, 
razing or any Addition after Delivery, you 
may conclude Þ Vint non eſt Faum, but the 
better Pleading has been reckoned to conclude 
to the Court with Judgment, ＋ , a#is, be- 
cauſe the Deed is not ſo apparently void, but 
that it ſeems neceſſary to put it to the Court, 
whether thoſe are Circumſtances that would 
avoid it, or he mult give it in Evidence on 
Non eſt Factum, tor it diſproves the Deed. 


Ir a Man pleads that the Obligation was 
made to another, and not to the Plaintiff, 
this is ill, becauſe it amounts to the general 


Iſſue of || Non eft Factum. 


Ir a Man pleads & 9uod factum pred. 
was made and delivered without Date, and 
that the Plaintiff added a Date, and Mint non 
eſt Fafum, this is not good, for at the Begin- 

ning of the Plea, he confeſſes it to be his 
Deed, and to be made and delivered by him, 
which at the latter End he denies, and fo it 
is repugnant. 
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Ir a Man confeſſes the Obligation, and 
pleads an Acquittance, he cannot conelude 
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Int non eft Factum, but Judgment 4. , actio, 
far it is really his Deed, tho' it be avoided by 


a contrary Agreement, which muſt be exhi- 


bited to the Court to judge of, fo that the Va- 
lidity and Eſſence of a lawful Contract may be 
ſeen by the Court, before the Truth of the 
Fact be called in Queſtion before the Jury. 


A Man declares of an Obligation made to 168. 7. 7. 
himſelf, and on Non eſt Factum pleaded, the — 
Jury find an Obligation made to another of 
the ſame Name, this warrants the Iſſue, for 
the only Queſtion in this Action is, whether 
the Deed profered in the Declaration be the 
Deed of the Defendant; for if it were his 
Deed, ſealed and delivered to another than 
the Plaintiff in the Action, he ought to con- 
feſs the Truth of the Deed, and avoid it by 
pleading the ſpecial Matter. 


Tux ſame Law if they find the Obliga- Al. 4r- 
tion made to the Plaintiff and another, and * 
that he brought the Action as Survivor; but 
here the Defendant might demand Oyer and 


Demur to it. 


Bur where a wrong Party is ſued, that 
bears the Name of the Obligor, he may plead 
T Non eſt Fac tum, for then it is not any Deed 
at all of his. 


Tur Plaintiff brings an Action againſt Oer zz. vl. 9: 
W. S. on + Non eſt Factum the Jury find a ſpe- — Ov 
cial Verdict, that V. S. entered into an Obli. Ou. 48. 

* Se mot bis Deed. 1 Whether the Aftion. + Not bis Deed. 
gation 
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Perk. 17. 

Moor 897. 
Antea 163, 164, 
Rol. Abr. 872. 


35H. 6. 9+ b, 


Latch 125. 


1120. 26, 27. 
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gation to the Plaintiff, by the Name of T7. S. 
this is found for the Defendant, becauſe the 
Jury do not find it the Obligation of V. S. 
For the Jury cannot take upon them any Fact 
contrary to the Specialty put in Iſſue, and by the 
Specialty it appears to be the Deed of T. S. 


Ir the Defendant pleads f Non eft Factum, 
and further Demurs upon the Obligation, the 
Demurrer is void, becauſe no Man is allowed 
a double Plea, to alledge the Fact to be falſe, 
and that the Charge is contrary to Law, but 
he muſt take one Plea that he thinks moſt 
advantageous; for if he ſhould be allowed 
ſeveral Ways of Defence, it would multiply 
Contention infinitely, as we find by the 
Practice of the Chancery, where they judge 
upon innumerable Circumſtances, and never 
reduce the whole Weight of the whole Cauſe 
to one Iſſue. 


DE BrT againſt G. B. Executor of J. B. on a 
Bond made by J. B. the Defendant pleads 
+ Quod Scriptum predict. non eſt Factum ſuum, 
whereas he ought to have ſaid, || Non eſt Fac- 
tum F. B. After a Verdict this was held to be 
good, becauſe (his) ſhall be intended his, 
that the Plaintiff declares on, and that was 
the Bond of the Teſtator, ſince the Jury in 
their Verdict have confirmed the Relation to 
that Bond in the Declaration. 

On Þ Non eſt Factum generally pleaded, a 


Man may give the ſpecial Matter in Evi- 


t It is not his Deed. + That the Writing aforeſaid is not bis 
Deed. Li not the Deed of Vw | 
dence, 


The Law of Evidence. 171 
dence, as Razure, Interlining or Addition, | 
for it is not neceſſary to plead any Matter or 
Thing ſpecially, but what is exhibited to the 
Court, to judge of, and ſuch Plea concludes 
with an Averment, That you are prepared to 
verify; and the Reaſon is, becauſe it ſeems 
incongruous, to make that abſolutely neceſ- 
fary to be ſhewn to the Court, which is ſhewn 
to them in vain, and that doth not come un- 
der their Judgment; now when they ſhew 
that the Deed is void, you ſhew that it is 
none on all, which amounts to the general 
Iflue of Þ Non eſt Factum, and therefore you 
muſt conclude not to the Court, but. to the 
Country; from whence it follows, that it 
cannot be abſolutely neceſſary to ſet it out to 
the Court, ſince it is concluding to the Jury, 
and not offered for their Judgment and De- 
termination. 


In Debt on Obligation, the Defendant 1 Rol. Abr. 683. 
pleads generally I Non eſt Factum, he may give 
in Evidence the ſpecial Matter to prove that 
it was not his Deed, as that he ſealed it, and 
commanded B. to keep it, *till Conditions 
performed, and that the Plaintiff took it be- 
fore the Conditions were performed. 

Ir two Men are jointly bound in an Obli- Sa. 420. * 
gation, and one only is impleaded, on 4 Non — 
eſt Factum, he cannot give this in Evidence, 
for he did ſeal and deliver the Deed, and ſo 
he hath contracted though not ſolely, and 
this ought to be pleaded in Abatement, 


1 It is na his Deed, 
other- 


474 


2 Vent. 151. 


Moor 43+ 
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otherwiſe it ſhall be intended that he is a 


The Law of Evidence. 


lawful Defendant, having admitted himſelf to 
be ſo, by the Pleading in Bar to the Debt, 
and the other ſhall be intended not to have 
ſealed, or if he did, that he is dead, and the 
Covenant ſurvives. 


Bur if an Aſſumpſit was alledged to be 
made by one, and upon Iſſue they prove a 
Contract made by two, this ſeems not to main- 
tain the Declaration; and the Reaſon of the 
Difference is, that upon every Contract with 
Solemnity, there is a Profert made of it to the 
Court, ſo that it appears to be the ſame in the 
Declaration and in the Evidence, and if there 
were a material Variance, it might be taken 
Advantage of by the Demurrer; but where 
there is no Profert made of the Contract, there 
the Defendant doth not know what the Plain- 
tiff intends to prove, and therefore he muſt 

rove the ſame Contract that was alledged 
in the Declaration, without any ſubſtantial 
Variance, and nothing can be inferred from 
the Defendant's pleading in Bar to this ſole 
Contract, for he did not know *till he comes 
upon the Trial, that the Plaintiff intends to 
charge him with a Joint Contract. 


In Debt upon an Obligation, the Defen- 
dant pleads that there was a Schedule an- 
nexed to this Obligation,-the which Schedule 


is diſannexed to the Obligation, and Þ Hint 


non eſt Factum, this is not good, for here he 
confeſſes the Deed, and avoids it by ſaying 


4+ So nat bis Deed, 
not 


The Law of Evidence. 


not that the Deed itſelf 1s altered, for then it 
were not his Deed, but by ſaying that the 
Appendices relating to the Deed are altered, 
which confeſſes the Deed, and therefore can- 
not in the ſame Breath be denied ; but this is 
a good Plea, it he had concluded to the Court 
with Judgment ., actio, for it allows that 
there was ſuch a Deed, but at the ſame Time 
declines the Plaintiff's Action by ſaying that 
he himſelf altered the Appendices thereunto 
relating. | h 


BuT on || Non eſt Tactum, if the Seal were 
broken off after Plea pleaded, it is the Deed 
of the Party. 


+ Solvit ad Diem. 


2dly, Tux ſecond Iſſue is that of + Solvit 
ad Diem; and to explain this Iſſue, it is to 
be conſidered, that when any Contract is 


founded on a Specialty, it cannot be diſſol- 


ved but by Specialty; for every Contract 
muſt be diſſolved by the ſame Solemnity and 
Notoriety that it was made; otherwiſe there 
is more Evidence to ſuppoſe the Continuance 
of the Contract, than the Diſſolution; there- 
fore an a ſingle Bill you cannot plead a 
naked Payment without a Diſcharge in Wri- 
ting, becauſe there is a ſolemn Contract by 
which you are charged, and there cannot be 
any Diſcharge but by Matter of equal Solem- 
nity; but you may plead Payment at the 
Day, becauſe the Condition is contained in 
the very Contract itſelf, and upon that Mat- 


f Whether the Action. || Ir is not bis Deed, + Payment at the Day. 
I der 
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Sid. 41. 


Keb. 471. 


ter of Fact the Force of the Contract de- 
pends, and when you diſcharge yourſelf by 
pleading the Act required in the Condition, 
then is the Contract diſſolved by ſomething 
ariſing out of the Contract itſelf, which is 
the ſame Thing as if it were diſſolved by a 
Contract of equal Solemnity. 


WuxRE I am bound to pay a Sum of 
Money to two, Payment to any of them is 
ſufficient, becauſe a Man cannot pay the ſame 
to two ſeveral Perſons. 


PAYMENT to a Scrivener, eſpecially if he 


g. Abr. 145- has the Bond in his Cuſtody, is good; for 


— 3. 

ide Poſt, 
Moor68. pl. 
Holt 46. 
Toth. 273» 


2Ed, 3. 3. 


Lit. Rep. 54. 
Hetley 46. 
2 Keb. 249. 


the Payment to another for me, is a Pay- 


153 ment to me, and he appears to be deputed 


to receive this Money, by having the Bond 
in his Cuſtody. 


Cop o to pay Money to the Obligee, 
and the Pariſhioners of Dale at ſuch a Day, 
Payment to the Obligee and two of the Pa- 
riſhioners is well enough, for this anſwers the 
Condition ſince two is the plural Number. 


ConD1T10N to pay ten Pounds to A. tis 
a good Performance to pay it to his Deputy, 
I nam Quicquid agitur per alium agitur per ſe. 


Tax Payment to the Scrivener who has 
the Bond is Þ prima Pacie a good Payment, 
becauſe he appears to be intruſted to receive 
it; and therefore on ſuch Evidence the Mo- 


For whatever i , 0 ' 
. f done by another it done by oneſelf, 
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ney is preſumed to have come to the Party's 
Hands; but if it be proved on the other 
Side, that the Serivener broke, ſo that the 
Money was never paid to the Plaintiff, this 
is no Payment at all to the Plaintiff; but 
where a Man gets Judgment, Payment to 
his Attorney is well enough, for he is not 
only intruſted, and put in the Place of the 
Creditor to get Judgment, but to take the 
Effect of that Judgment, and ſince the At- 
torney might take out Execution, he may 
take the Payment of the Money inſtead of 
the Execution, therefore the Debtor ought to 
be indemnified by the Law. 


Taz Condition was to pay Money at a Morg7. , 


certain Day and Place, and Payment was py. 222. 


made before the Day, and an Acquittance — 


given in Evidence; this was adjudged, not 2 Str. 954- 

to maintain the Iſſue, becauſe the preciſe Had. 135. 

Day is Parcel of the Iſſue; but it is there ſaid 

they ought to plead the Payment ſpecially, 

and the Acceptance of the Plaintiff“; but 

where the Solvendum of a Bond is Future, 

a Man may plead Payment before the Day, 

and that nothing is in Arrear, becauſe the | 
Day is gone, and taken away by ſuch Pay- | 
ment, but the Condition is not actually per- | 
formed in the other Caſe. | 


* But now by Stat. 4 An. c. 16. ſect. 12. where an Action of 
Debt is brought upon any Bond which hath a Condition or Defea- 
zance to make void the ſame upon Payment of a leſs Sum at a 
Day and Place certain, if the Obligor, his Heirs, Executors or Ad- 
miniſtrators have, before the Action brought, paid to the Obligee, 
his Executors or Adminiſtrators, the Principal and Intereſt due by 
the Defeazance or Condition of ſuch Bond, tho' ſuch Payment was 
not made ſtrictly according to the Condition or Defeazance ; yet it 
ſhall and may nevertheleſs be pleaded in Bar of ſuch Action, and | 

| ſhall be as effectual a Bar thereof as if the Money had been paid | 
at the Day and Place according to the Condition or Defeazance, | 
and had been ſo pleaded. 
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Cro. Elis. 884. 
H. 7. 41. 
. and Stud. 
Dial. 1ſt, chap. 


Dy. 25, b. 51. 
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DB v on an Obligati F two hund 
Pounds, Defendant ple e chat after the 
Day of the Writ purchaſed, viz. ſuch a Day, 
baba, Sc. he paid to the Plaintiff 

ounds, Parcel thereof 3 he received; 
Judgment de Brevi, &c. Upon ſpecial De- 
murrer, adjudged for the Pha intiff, becauſe 
the Defendant did not ſhew any Acquittance 
or Releaſe, proving this Payment, which. if 
he had done, the Ivric would have abated 
for the Whole; but ſince he did not produce 
any Deed of Acquittance, his Plea ſhalt. be 
no more than a naked Averment, which can 
never overthrow any Obligation which is of 
an higher Nature, and confequently Pg 


abate the Writ which i is four ed on it. 


In Debt on a ſingle Bond, Payment with- 


out Acquittance is no Plea ; for the Bond 
being a Contract with Solerhnity, cannot be 


avoidedby a bare Averment which is inferiour 
in 8 Nature to it; otherwiſe in Debt on an 
gation with Condition; for there by the 
Nate: of the Contract and the expreſs Agree- 
ment of the Parties, Performance of the 
dition is to be a full Diſcharge of the Bond; * 


that if the Performance be pleaded and pro- 


5 Co. 117. b. 


ved, *ris a full Bar without producing any 
Deed of equa] * with the Bond to 


overthrow it. 


In Debt on an Obligation of ten Pounds, 
the Defendant pleads that one H. was jointly 
bound with him, to whom the Plaintiff had 


1 At. + Of the Writ, | 
made 
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made an Acquittance bearing Date before the 
Bond, but delivered after jt, in which he ac- 


knowledged the Payment of twen Sbulngs 
in full Satisfaction of the ten Pounds, and ad- 
judged a good Bar; for if a Man acknow- 
ledges himſelf ſatished by Deed, it is good 
againſt him, though he has received nothin 
ſince he ſhall nor, be allowed to — 
what appears under his Hand and Seal. 


Cowpir iox to pay ſeventy Pounds, viz. Cro El. 281. 
thirty-five Pounds at one Day, and thirty-five 3 . fl. 14. 
Pounds at another Day at the Temple Church; 
the Defendant pleads Payment of the ſeven 
Pounds at Ludlow, I ſecundum formam et ef- 
feum; and held d; T reddendo ſingula 

Angulis, as if he had pleaded . e 


ſeyeral Sums at the ſeveral Days. 
DzzT on a Bond by a Biſhop, the Defen- 22 Fe. 4. 25. a. 


dant pleads he paid. the Money at the Day, nn 3 
to J. S. Bailiff Lacs Plaintiff and by bis 2 
Command, and avers that this came to the 

Uſe of the Biſhop; this Averment makes the 

Plea double, for if the Bailiff receives this by 

Command from the Biſhop, though it does 

not come to the Biſhop's Uſe, yet tis a ſuf- 


ficient Diſcharge to the Defendant. 


 Quere, whether a double Plea, for, that 
it came to the Uſe of the Biſhop, ſeems to 
be a Surpluſage. | 


NezT upon a Bond, the Caſe was, that the cr. El. 68. 
Defendant did owe to the Plaintiff a certain? 114. 
ü According to the Form and Efe8#. + By giving each particular 
Day its Sum, | 
N Sum 
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Sum of Money by / Bond; and certain Money 
for Wares ſold, aa at the Pay of Payment 
on the Bond, he tendered the Money according 
to the Bond, which the Plaintiff accepted; and 
ſaid it ſhould be for the Book Debt, and not 
for the Bond Debt, butt the Defendint ſaid he 
paid it on his Bond, and no otherwiſe; but the 
laintiff croſs'd his Book, and brought Debt 
on the Bond; and adjudged againſt] him, for 
the Defendant is to appear the Manner of 
Payment. 


= 


= 


Cre. Jac. 505, | IN Debt on 4 Bond of two hundred 
Dane: Abr. 353. Pounds, conditioned to pay one hundred and 
2 five Pounds, c. the Defendant pleads Pay. 
ment of the aforeſaid Sum of one Hundred 
Pounds at the Day ; the Plaintiff replies, 
I uod non ſolvit pred. one hundred and five 
Pounds, Þ et hoc petit, Sc. and it was found 


5 for the Plaintiff, and Judgment given for 


him, which was afterwards reverſed, "becauſe 
the Plaintiff and Defendant do not join in a 
Point, and therefore there is no Iſſue nor 
Verdi& upon it. 


_—_ = Bur where the Defendant pleads, to Debt 
Palm. 74. on Bond, Payment of fifty Pounds, on the 
14th of June, Sc. and the Plaintiff replies 

that he did not pay the fifty Pounds the ſaid 

14th of Auguſt & ſupradict quas eiad eund. 

diem ſolviſſe debuiſſet ; and Verdict found that 

he did not pay it the 14th of June, yet it is 

no Error, for the Defendant's Plea was accor- 

ding to the Condition, and the Plaintiffs Re- 

plication || 9#od non ſolvit the ſaid 14th Day, 


t That be not pay the aforeſaid. + And this he prays, Cc. 
S Aboveſaid, which be ougbt to bave paid him the ſame Day. 
i} That he did not pay. 

was 


203 * CT — wo 
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was good, for the Word (Auguſt) was ſuper- 
fluous, and ꝓ predict. 14 Die, without more, 
had been ſufficient ; but in the former Caſe 
there was another Sum in the Plea of the De- 
fendant than was in the Condition, and an- 
other Sum in the Replication than was in the 
Bar, ſo that there could be no Iſſue. 


In Debt on an Obligation the Defendant Cro, Car. 316, 
pleads r Solvit ad diem, & de hoc ponit ſe, fc. — Abr. 354. 
pra dict. querens ſimiliter; and in Error 2 Sid. 215. 
'twas inſiſted on that the Defendant ought to — 2 
have concluded his Bar with $ et hoc paratus 
et verificare, and then the Plaintiff ought to 
have replied, || Non ſolvit et hoc pet. &c. fo 
there had been an Affirmative and Negative; 
but rejected, for there is an Iſſue, and the 
Error is only in the Formality of joining ir, 
ſo that is aided by the Statute of Jcofails. 


On this Plea * Solaitad Diem Payment muſt But this aided by 
be proved on the very Day the Money is pay- _ — 
able by the Bond, becauſe the Penalty is for- of the Law. 
feited and the Bond made abſolute at Law 23. 
if the Money be not paid the very Day, 
though it ſhould be paid the Day after the 


Day it is made payable by the Condition. 
TT Non aſſumphit infra ſex Annos. 
We now come to the Iſſue of ++ Non af- 


ſumpfit infra ſex Annos, 


De aforeſaid 14th Day. That he paid at the Day, and of this 
be puts bimſelf, &c. and the aforeſaid Plaintiff doth the like. & And 
this be is ready to verify. || That be did not pay, and this be prays, 
Se. * That he paid at the Day, f That be dd not undertake 


within ſix Years, 
N 2 Tr1s 
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March 1 I, 168. | 4 n | A $I 
S yl. 109, 1 T Is Iſſue is founded on the Statute of 
1 21 Jac. c. 16. and lies in all: Actions on the 


Hu t. 100. 


Het). 140. Caſe, and the Reaſon of the Statute is, be- 
Carth. 135 cauſe the Debt muſt be ſuppoſed to be paid 
Saund. 37, 38. if the Action be not brought within that 
Me 39-245 Compaſs, for Witneſſes may die or change 
2 Mod. 212. their Abode, ſo that it may be a very hard 
3 Mod. 10%½ Thing to prove the Payment of the Debt; 
Show. 34, and ſince the Law Wager is avoided by gi- 
— age ving the Aſſumpſit, it is convenient to limit a 
247, 160, 245, Time in which if the Debt was not demand- 
487 319. ed, Payment ſhould be ſuppoſed. » 


Vern. 456. Derr. 
2 Vein. 694, 695. 2 Vent. 185. 3 Lev. 245, 283. Salk. 28. 11 Mod. 5. 
6 Mod. 309, 310. 2 Salk. 421, 424. 5 | 1191. 


Txr1s Iſſue doth not lye on any Aſſumpſit 
between Merchant and Merchant, for they 
may have occaſion to truſt one another much 
longer, and therefore theſe Perſons are ex- 
cepted by the Statute. 


Modus Iatrandiè IE Is Iſſue 1s pleaded either by Way of 
. Negation to the Declaration, and then it is 
61. pleaded, that the Defendant “ venit et defendit 
vim et injur. quando, Sc. et dicit quad ipſe non 
aſſumpſit ſuper ſe ad aliquod Tempus infra ſex 
Annos ante Diem impetrationis brevis originalis, 
et de hoc ponit, Fc. or elſe they may plead it 
by Way of Bar, and then it is, Þ et dit 
quod prædict. querens Actionem ſuum predict. 
inde verſus eum habere non debet, quia dicit 


t Comes, and defends the Force and Injury, when, &c. and ſays, 


' that be did not aſſume upon bimſelf, at any Time wwithin fix Years before 
the Day of obtaining — — 2 rit * of this he —— bimſeif, Cc. 

I Aud ſays, that thea wreſaid Plaintiff ought not to baue his Agion 
| aforeſaid herecf againſt him, becauſe he ſays, that be did not undertake, 
Sc. and this be is ready to verify, c. A 


uod 


od ipſe non aſſummſit, Ec. et hoc paratus e 
De e e Why eicher wr 
of Pleading is allowed, is becauſe that it is a 
direct Negative to the Plaintiff's Declaration 
if the Gift of the Action, and therefore it 
may properly conclude to the Iſſue, there 
being a direct Negative contrary to the Plain- 
tif's Affirmation; and becauſe it exhibits a 
Statute Law to the Court in Diſcharge of the 
Plaintiff's Demand, it may be pleaded in Bar. 

Ox the Iſſue of f Non aſſumꝑſit infra ſex Ti per Ps 
Amos the Defendant proves a Debt of nine L.. 169. fl. 33. 
Pounds ten Years ago, and an Acknowledg- 
ment of the Debt within ſix Years, and an 
Offer to pay five Pounds for the whole ; the 
Plaintiff was nonſuit, for the Acknowledgment 
of the Debt is no more than he does by his 2 Vent 152. 6 
Plea; bur there muſt be a new Promiſe of tje P75 
Debt within fix Years to make the Action 
hold ; and here the Promiſe or Offer to pay 
five pounds, gives no Action for the nine 


Pounds. 


Bu T the Confeſſion of the Debt within the: vent. 152. | 
Time is Evidence of a new Promiſe (though 8 3'9 


It is not of itſelf a Promiſe) if found by Carth. 470,471, 
ſpecial: Verdict; for that may be Evidence 5rd. 359316: 
of a new Promiſe to a Jury to induce them 2 Show. 126. 
to believe there was ſuch a Promiſe, which Cn. 
when ſpecially found to the Court will not Ch. Pre.385, 


amount to a Promiſe 1n expreſs Words. . 1 Mod, 37. 
12 Mod. 223, 


224, 557, 577, 578. Gilb. Hiſt. C. P. 54. 


DreraxAriox in Aſſumpſit by the Exe- Cab, u. 
425. 
See 2 L. Raym. 


cutor for Monies due to his Teſtator, and 
1 He did not undertake within fix Years. | 1101. 
the 11 Mod. 37. 


N 3 


182 The: Lau of. Evidence. 

the Aſſumpſit Part is laid to the Teſtator in 
his Life Time, on * Nen aſſumꝑſit infra ſex 
Annes, an Aſſumpſit was proved to the Tef. 
tator eight Years ago, and the Promiſe re- 
newed to the Executor within the ſix Years, 
and allowed to maintain the Iſſue, though the 
Aſſumpſit in the Declaration was laid to the 
 Teftator only; for the Aſſumpſit to the Exe- 
cutor, the Repreſentative of the Teſtator, is 
an Aſſumpſit to the Teſtator himſelf, and 

maintains the Iſſue. £ 


2 Vent. 151" An Þ Indebitatus Aſſumpfit againſt four, they 
6th Edit. 374 Plead Þ Non aſſumpſer infra ſex Annos, and the 
„ Evidence is, that they all aſſumed out of the 

> Compaſs of the ſix Years, and that one aſ- 
ſumed within the ſix Years ; and the Verdict 
found that one did aſſume, and diſallowed; 
for he muſt ſue them all, elſe he would vary 
from his original Contract, and cannot prove 
they all aſſumed within ſix Vears, and conſe- 
quently cannot prove the Contract in the Iſſue, 


3 
Bl 
1 
1 
14 
1 
1 
4. 
1 
Wo 
1 
i 
I} 


YE quære, whether he ought not to ſue 
one only, it being a new Contract on the old 
Conſideration, 


| Non aſſumpſit. 


GENERAL Iffue, and that is Non aſſump/t, 
which denies that you took upon you to pay 
that wherewith you are charged in the De- 
claration; this Action doth not charge a Man 
with a Debt, for if a Man in caſe of ſimple 


Contract were charged with a Debt, he would 
* That he did not aſſume within fix Years, + Aſſumption upon being 
irdebted. I That they did not ume within fix Years, || He did not 


r nutertate, : 
diſcharge 
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a Perfon with the Damage for not perform- 
ing of that Promiſe on which hie depended, 

which being a charge that ſuppoſes a Deceit 

or Injury, there was no Law Wager allowed. 

Uros an Aſſumpſit, Covenant under Hand Cro. Jac. 5-6, 
and Seal to pay the Money, is no Evidence, t. 8 


nor is any Specialty or Matter of Record, 1 — 34- 
ownl. 14. 


any Contract for Rent. 88 
Jones 329. 
Danv. Abr. 30 pl. 9, 31. pl. 13. 


Taz Wife cannot by her Contract bind 389: 1 
the Huſband, for the Husband is the ſupe- Brown. 47. 
rior and governing Power, and the Law has N 
intruſted him with the Conduct of the whole Keb. 69, 80, 87, 
Family; and therefore the Wife's Acts in 383. 337 447, 
bargaining are wholly. void, and if found by 382. 
ſpecial Verdict are not ſufficient to bind the _— f 


Husband. 2 Vent. 155. 


Bur the Act of the Wife contracting is Bis. and fee | 


preſumptive Evidence to perſuade 5 Noy 79, 126. 
of the Contract of the Husband ; for if the — 
Husband permits another to contract for him, Nn 

it is. his own Contract; and where the Wife — . 
cobabiting with the Husband takes up Goods — 
in his Name, this * prima facie is to be pre- 355 Joe. 66x, 
ſumed the Contract of the Husband, for it Leen. 312. © 


is to be preſumed that the Husband will truſt 8 ys 
ſo near a Relation to act for him. Selk. 1230116, 
118. 


* » 2 Sho. 283. 10 Mod. 6, 33, 70, 163, 205, 245. 11 Mod. 241. 
ud, Eq. Rep. 1, 145, 149. 2 Mod. 244, 245, 372, 603. 9 Mod. 6, 7, 31, 42» 
43, 104. Pre, Ch . 503. Eq. Abr. 61, Ld. Raym. 444, 445. 214. Raym. 
nw Stra. 127, 647, 706. 2 Stra. $75, 1122, 1214. Will. Rep. 4$2, 483. 
3 W.Il. Rep. 269, 273, 339» 409, 2 Barnes's Notes C. P. 7a, 74, $0. 
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The Law of Evidence. 


Zur if at the Time of the Contract the 


= Wife were abſented from the Husband, this 


is ſo far from being the Contract of the Huf- 
band, that it is rather the contrary; for it 
cannot be 83 that a Husband ſhould 
truſt a Wife eloped as his Agent to act for 
him, ſo that her contracting in his Name, is 
no Evidence to charge him. 


THe uſual Employment of the Wife, co- 
habiting with the Husband, is good Evi. 
dence, but this 1s no concluſive Evidence, for 
poſſibly ſhe might have been always imployed 
with ready Money, ſo that it is ſtill a ſtronger 
Evidence if the Husband had paid the Debts 


of the Wife where ſhe has been truſted. 


AAN, that the Things were neceſſary for 
the Husband and Wife, and the Family, is 
good Evidence of a Contract to bind the 
Husband, but yet not concluſive Evidence; 
for though the Things are of Neceſlity, yet 
poſſibly that Neceſſity might be otherwiſe pro- 
vided. for; and they muſt be neceſſary not 
only for his Degree, but to his Eſtate alſo, 
to make the Evidence more concluſive, 


Aci, it is good Evidence to prove the 
Contract of the Husband, to prove that the 
Things bought by the Wife, came to the Uſe 
of the Husband and. his Family, and yet this 
Is not abſolutely concluſive, for poſſibly he had 
no Notice that they were bought on Credit, 
otherwiſe he would not have uſed them, 


FH 
 MVSEVM 
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So if the Husband be abſent from his Fa- Wia. 
mily, and Things are bought by the Wife, 
this is good Evidence to prove to the Jury 
that the Wife did contract in the Place of her 
Husband ; but this is not abſolutely conclu- 
five, for poffibly he left ready Money, or 
made ſome other Proviſion for his Family. 


Ir the Husband forbid any Perſon to truſt Ibid. 
his Wife, and he do truſt her, this is an Evi- — * 
dence that the Husband never deſigned to 
contract with him by Means of his Wife, and 
therefore he cannot charge the Husband on 
any ſuch Contract. 


THERE is a great Difference between Evi- . 
dence offered to the Jury, and offered to the 
Court on a ſpecial Verdict; for if the Jury 
find that the Wife contracted for Neceſſaries 
in the Abſence of her Husband, this is goo! 
Evidence to perſuade the Jury that the Huſ- 
band did contract, and that his Will was 
concurring and went along with her. in this 
Tranſaction; but if this be found and of- 
fered to the Court, the Court cannot jud 
it is the Contract of the Husband, for 
Jury are the only Judges of the Fact, and 

they are to make the Deductions and Con- 
cluſions as to the Truth of the Fact from the 
Evidence as it lies before them, N 


Bur the Court cannot make any Deduc- — ** 
tions or Concluſions as to the Truth of the Iod. 17, 38. , 
Fact, unleſs they flow neceſſarily and demon- ; 


ſtratively from the Evidence that the Jury 


have 1 


The Law of Evidence. 
have ſtated, for they are not Judges of Pro- 
bable or Improbable, but of Lawful and not 
Lawful. If therefore the Jury do only lay 
before the Court ſuch as would induce a Man 
to believe that the Contract of the Wife was 
the Contract of the Husband, they cannot 
adjudge it to be ſo, for they are not Judges 
of the Probabilities of Facts, but of the Law 
only; and therefore if the Jury do not lay 
before them the infallible Signs of a Con- 
tract, the Judges, who are to intend nothing, 
cannot adjudge it to be a Contract. 


z Keble 851. Upon * Non afſumpfit the Defendant may 
ry as Pats give Infancy in Evidence in Diſcharge of the 
— 1 3 Promiſe; but if a Man were at Iſſue upon 
n 3. T Non eſt Fafum, (a) Infancy cannot be given 
— in Evidence, but muſt be pleaded; for where 
1 Keb. 798. the Iſſue relates to a ſolemn Contract executed 
e Before 165. ith the neceſſary Solemnities, which Con- 
tract had a Being and an Obligation at the 
Time of making, that is a full Proof of the 
Iſſue; for where a ſolemn Contract has a 
Force, the Court ought to fee that it is 
legally diſſolved ; but where there is a Con- 


tract in Iſſue, that is not preſumed to be exe- 
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4 cuted with any Solemnity ; there a Man may 

i give it in Evidence that it had no Obliga- 
8 tion, by Reaſon of Infancy on the General 
vj Iſſue; for where there are not Solemnities 
. of contracting exhibited to the Court, there 
28 it 1s not neceſſary that the Court, ſhould ſee 
288 the Diſcharge of that Contract, and therefore 
* if the Party in the Iſſue proves himſelf an 
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* He did not undertake, + It is not bis Deed. 
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The Lau of Evidence. 187 
Infant, it amounts to the Proof that he could 


not aſſume, and conſequently that there was 
no Aſſumpſit. 


An Infant brings an Action for ſix Pounds, vent. 5r. 
for which the Defendant became indebted by f 5. 47. 46. 
a Contract to cut his Graſs and carry it away, 2 Sir. 939. 
paying him fix Pounds, it is no Obje&tion to g. NM 
ſay that the Plaintiff is an Infant, and ſo could 2 Keb. 582. 
give no ſuch Permiſſion, but was intitled to 
an Action for cutting of his Graſs, for the 
Contracts of the Infant are not void, but 
voidable at the Election of the Infant, and 
therefore here is a good Conſideration if the 


Infant will abide by his Bargain. 


A PROMISE to reſtore an Horſe hired for a Tri. per Pais 
Journey, and the Defendant gives in Evi- 2g, ca 
dence that the Horſe died in the Journey, cited in Mutra- 
without the Rider's Fault, the Obligation of RN. 155% 
his Promiſe is avoided, inaſmuch as it be- 
comes impoſſible by the Act of God, with- 
out any Fault of the Defendant; and no 
Man's Promiſe ſhall be ſuppoſed to extend 
to Impoſſibilities, for what is impoſſible to 
be done, is not the Subject of any Man's 
Promiſe. But quære, whether it makes this 
Aſſumpſit originally void, or whether it 
avoids it by ſuch ſubſequent Matter as ought 
to be pleaded, as Payment avoids the Con- 


tract, and yet ought to be pleaded, 


DELIVERV of the Goods is Evidence of the Suſſex All. 1701. 
Sale in the * Quantum Meruit, becauſe they ſhall 


* How much the Plaintiff deſerved to bave for then, 
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The Law of Evidence. 
be ſuppoſed to be delivered on the Batgain, 


and with Expectation of the Price of them. 


In an aſſumpfit the Plaintiff declares that 
the Defendant in Conſideration of Marriage 
aſſumed to do ſuch a Thing; upon * Non aſ- 
fſumpſit the Plaintiff. proves a Promiſe, in 
Confideration of Marriage, to do three ſeve- 
ral Things, of which two were performed, and 
the third left undone, for which he brought 
the Action. To this the Objection was taken 
that the Contract proved was ſubſtantially dif- 
ferent from the Contract alledged; for to do 
three ſeveral Things, and to do one Thing, 
are not the ſame, but ſubſtantially different; 
and the Exception was allowed, and the Dif- 
ference taken between a verbal Contract and 
a Deed; for if the Contract had been by 
Deed, the Plaintiff might have declared for 
Non-performance of one only, becauſe it ap- 
poo by the Profert, that the Contract al - 

edged, and the Contract proved, are exactly 
the ſame, and therefore a Complaint for Non- 
performance of the one only will be well 
enough; but on a verbal Contract you muſt 
prove the individual Contract you ſet forth in 
your Declaration; for if a Latitude were allow- 
ed that Contracts might be taken to be the 
ſame that ſubſtantially differ, no Man by the 
Allegation could prepare any Defence; for 
among the great Variety of Tranſactions that 
are among Mankind, ſeveral Contracts might 
have an Analogy and Reſemblance one to an- 
other, and thoſe Men ought to be put to 
prove the ſame individual Contract. 

* That be did not undertake, 


Inde- 
4 


The Law of Evidente. 


189 


Indebitatus brought by one, the Defendant Tri. per Pais 


gives in Evidence that another was Partner 
with the Plaintiff at the Delivery of the 
Wares; the Plaintiff muſt be nonſuited, be- 
cauſe he ſhews the Law, on the Delivery of 
the Goods, creates a Contract to them both ; 
for the Goods came to be employed for their: 
joint Uſes. 


Ir two Men are jointly bound in an Obli- 
gation, and one only is impleaded, on ＋ Non 
et Tactum, he cannot give this in Evidence, 
for he did ſeal and deliver the Deed, and lo! 
he hath contracted, though not ſolely, and 
this ought to be pleaded in Abatement, other-; 
wiſe it ſhall be intended that he is a lawful 
Defendant, having admitted himſelf to be fo 
by the Pleading in Bar to the Debt; and the 
other ſhall be intended not to have ſealed ; or 
if he did, that he 1s dead, and the Contract 
ſurvives. 

Bur if an Aſſumpſit was alledged to be 
made by one, and upon the Iſſue they prove 
a Contract made by two, this ſeems not to 
maintain the Declaration; and the Reaſon of 
the Difference is this, that upon every Con- 
tract with Solemnity, there is a Profert made 
of it to the Court, ſo that it appears to be 
the ſame on the Declaration and in the Evi- 
cence; and if there was a material Variance 
it might be taken Advantage of by Demur- 
rer; but here in this Cafe a ſole Contract 
ſhall be intended, becauſe the Defendant ad- 

+ It is net bis Dead. 
mits 


187. 
Lt. 160. pl. 20. 


Co. Lit. 283. 
5 Co. 119. 
Saund. 291. 
— Sid. 420. 

ent. 34. 
Cro. El. 494. 
528. 


2 Keb. 525,528, 


Vent. 151. 
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Maidſtone Aſſ. 
1700. | 


Ibid. 


The Law of Evidente. 
mits himſelf upon Sight .of the Declaration 
to be a lawful Defendant ; but where there is 
no Profert made of the Contract there the 
Defendant does not know what the Plaintiff 
intends to prove, and therefore he muſt 
prove the ſame Contract that was alledged in 
the Declaration, without any ſubſtantial Vari- 
ance ; for nothing can be inſerted from the 
Defendant's Pleading in Bar to this folemn 
Contract, for he did not know till he came 
upon the Trial, but that the Plaintiff intended 
to charge him with the ſole Contract. 


In every Aſſumpſit the ſubſtantial Part of 
the Promiſe muſt be laid in the Declaration; 
as if a Man be to deliver Goods according 
to a Sample, he muſt lay it ſo in the Decla- 


ration, for the Courts of Juſtice muſt go ac- 
cording to the I Allegata & Probata; and it is 


not enough that a good Contract ſhould be 


proved, if it be not alledged. And if the 


Contract be proved otherwiſe than as alledg- 
ed, that is not good Evidence to maintain 
the Declaration, for then it cannot be ſuppo- 
ſed the ſame Contract with the Contract al- 


lrdged, and therefore the Party muſt fail in 
the Proof of that Aſſumpſit. 


BuT if a Man aſſumes to pay ſo much 


Money for Hops if delivered well packed, 


picked, dried and bagged, this is good Evi- 


dence on a general Aſſumpſit, becauſe fo 


they ought to be whether contracted for ot 
not; for the Party ought to make them mer- 
chantable Goods, and ſee them well deliver. 


J Allgatiens and Proof, 
ed, 


id Le ee A ,, Dies. ] ( 


eee * X 1 
The Law of Evident 101 
ed, without any ſpecial Proviſion in the Con- 
tract, though there were no more than a ge- 
neral Sale of the Commodity. 


Ons brings an Aſſumpſit for twenty Tri. per Pais 
Pounds, and gives in Evidence a Promiſe 3%. 463. 
that if two would ſurrender their Right, he 
would pay them twenty-Pounds a- piece, and 
that they did ſurrender their Right, this is 

ood Evidence to maintain the Declaration; 
For though the Promiſe is laid abſolutely in 
the Declaration, and the Promiſe in Proof is 
upon Condition, yet when that Condition is 
performed, the Duty becomes abſolute, and 
ſo is good Proof upon this Declaration. 


Ax Afſumpſit for fifteen Quarters of Malt, Turner : Cafe, 

X . Hill. Af. 1701s 
Evidence of fourteen or fifteen Quarters of ja Sufec per 
Malt, and the Plaintiff nonſuited, becauſe — Fe 
not the fame Promiſe ; but on Obligation ro 


deliver twenty Bales of Wool or twenty 


Pounds, upon Non-payment by the Obligor, 
the Obligee may ſue on either. * 


AcTion on a Promiſe that the Defendant 
would not ſue the Plaintiff, and Evidence 


that he would forbear to ſue him, and al- 


lowed to maintain the Declaration, becauſe 


the forbearing to ſue ſuppoſes the Suit began. 


Ax“ Indebitatus aſſumpfit on a Contract in Tri. per Pais 
which the Plaintiff ſold ſixty Combs of Rye to. 
the Defendant at fourteen Shillings per Comb, 
to be delivered at or before Michaelmas, and 
the Money to be paid on the Delivery of the 


* Aſſumption ipon being indebted. 


laſt 


192 The Law of Evidence. 
 _ - laſt Rye, and the Proof was that fifty Combs 
were delivered before Michacimas. 


FirsT, Though this Agreement be intire 
for ſixty Combs, yet the parting. it in the 
Delivery makes it in the Nature of ſeveral 
Contracts, for the one Party ſends it in, and 
the other accepts it in purſuance of their 
Agreement, if no other Contract can be 
proved it ſhall be underſtood to be a partial 
Agreement as to the fifty Combs, for the 
ſubſequent Acts of the Parties ſo expound 
their Contract, that it ſhall be underſtood that 
the Rye might be delivered by Parts. 
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2dly, Troven the Contract was that the 
Payment ſhould be on the Delivery, yet a 
Time being ſet for the Delivery, it muſt be 
intended that the Money ought to be paid 
when the Delivery ſhould have been, and the 
Time being paſt it became a Duty and an 
I Indeb Afſumpfit lies for it, and the Defendant 
hath his Remedy for not delivering the Re- 
ſidue, for this being a Contract executory on 
both Sides, each hath Remedy on the other 
for the Non-performance. 
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T. per Pais On Þ Indebitatus no Evidence can be given 
1 of an Account current, becauſe ſuch Exami- 
Mod. 268, nation would be too tedious upon Iſſues; and 
L. E. 255. fr. a. therefore upon this Caſe an Action of Ac- 

count is provided, wherein there is judgment 
| quod computet before a Maſter or Auditor, 
where the whole Matters on both Sides are 
examined, ſtated and ballanced. 


I Aſſumption upon being indebted, + Being indebted, || That be 
accompr. 
GooD 


The Law of Evidence. 193 
Goop Evidence agaiaſt a Father that Phy- Feb. 4. 

ſick was delivered to his Daughter on his %% 
Requeit, for that was the Conſideration on 

which the Party did deliver the Phyſick. 

But this being a Promiſe for another, Quæ re 

whether the Statute of Frauds and Perjuries 

does not require a Note in Writing. 


A ProMISE to marry B. within three u. per Pais 40 1. 
Months, and after there is another Promiſe fl v. Chap- 
to marry her within a Fortnight, this does 1658. B. R. 
not diſcharge the firſt Promiſe : bur if it had 
been a Promiſe ro marry her within half a 
Year, it would have diſcharged the firſt Pro- 
miſe; for by taking a latter Promiſe of lon- 
ger Time, the Parties muſt be ſuppoſed to 
intend a Diſcharge of the Former, or other- 
wiſe the latter Promiſe could have no man- 


ner of Intent at all. 


Nor E the Difference between an Aſſump- Dyer 210. 


fit in Deed and an Aſſumpſit in Law; in the g 62. 


. 300: 


Contract, and if he miſtakes in Quantities or g. 26, 27. 
Sums, he fails; becauſe his Injury is in the Conyn. 373. 
Non- performance of the very Contract al- 

ledged in the Declaration, and if he does 

not ſhew ſuch a Contract, he dees not in- 

-= himſelf to a Recompence of the Breach 

OT It. 


Bur where he brings his Action for an 
Afumpſit in Law, if he ſhews Part of the 
Goods delivered, or Part of the Money lent, 

O tis 


FQ 4 The Law of Evidence. 

*ris good; becauſe on every ſevera] Delive 
of Goods, or Receipt of Money, the Law 
implies a ſeveral Contract for Reſtitution, and 
there the Giſt of the Injury is not whether 
ſuch a particular Contract is broken, but 
whether the Goods were delivered, or Money 
paid to the Defendant, and the Quantiries of 
the Goods or the Sum is no farther material 
than to increaſe or leſſen the Damages. 


Peeram v. Ax Aſſumpſit wherein the Plaintiff de- 
Palmer. clared that the 27th of June 1712, at Hod- 

deſdon the Plaintiff bought of the Defendant, 

and the Defendant bargained and fold to the 

Plaintiff, one hundred Quarters of as good 
+ Barley as one William Ford's was, and of as 
| good Meaſure as the ſaid Ford's was, to be 
delivered to the Plaintiff at Hoddeſdon between 
Harveſt and Candlemas in the fame Year, 
where the Plaintiff ſhould appoint, after the 
Rate of ſixteen Shillings per Quarter, to be 
paid by the Plaintiff ro the Defendant, where- 
of the Plaintiff paid to the Defendant two 
Shillings and ſix Pence in Hand, and agreed 
to pay the Reſidue at the Times of Delivery, 
according to the Quantity of the ſame at 
every Time of Delivery, and according to 
the Rate aforeſaid ; that the Defendant after 
the ſaid Bargain, in Conſideration of the Pre- 
miſſes, aſſumed that he would deliver to the 
Plaintiff the ſaid Barley ſo bargained and ſold 
according to the Bargain; on * Non Aſumpfit 
the Jury found four Pounds Damages, which 
was ſubject to the Determination of the Lord 
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The Law of Evidence. 
Chief Juſtice Parker on this Caſe agreed be- 
tween the Parties, | 
Taz Defendant on Saturday the laſt of 
January (Candlemas Day being the Monday 
following) in the Year 1712, and not before, 
delivered to the Plaintiff's Uſe at Mr. Plu- 
mer's Malt-Houſe at Hoddeſdon (where the 
Plaintiff appointed the Barley to be delivered) 
a Quantity of Barley which was ſent for 
twenty Quarters, but when the ſame was 
meaſured by Ford's Buſhel it was found to 
be but nineteen Quarters and a Half, accor- 
ding to that Meaſure, 


THAT the Plaintiff at that Time paid to 
the Defendant's Servant who brought the 
Barley, ten Pounds and no more ; for al- 
though he had the Money, not only which 
the ſaid twenty Quarters of Barley, but like- 
wiſe what the one hundred Quarters came to 
according to the ſame Agreement, ready by 
him in the Houſe; yet becauſe the Barley 
did not hold out in Meaſure, he paid only 
ten Pounds, and did not pay the other fix 


Pounds at that Time, but afterwards paid it 


to the Defendant before the Action brought, 


Taar the Price of Barley between the 
Time of the Contract and the Delivery of 
the ſaid twenty Quarters roſe about, &c. 


Ir upon theſe Facts proved, the Plaintiff 
upon this Declaration hath good Cauſe of 
ction or not, was referred to the Determi- 

nation of his Lordſhip. 
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7 Co. 9, 10, &c. 
Ld. Raym. 665, 
666. 
Styl. 186. 

2 Mod. 33, 34. 
Hob. 41. but ſee 
Salk. 172. 
2 Mod. 62. 
— de Regu- 

is Juris 361. 


The Law of Evidence. 


Ix conſidering of this Matter two Que- 
ſtions are to be ſtated. 


Fix sT, whether the Plaintiff has a Right 
to the Reſidue of the one hundred Quarters 
of Barley, having not paid the full Price for 
the nineteen Quarters and a Half within the 
Time prefixed, but only ten Pounds towards 


It. ; 


SECONDLY, whether the Defendant can 
take any Advantage of this Non-performance 


upon the Iſſue of F Non Aſſump/it. 


As to the firſt Point, whether the Plaintiff 
has a Right to the Reſidue of the one hundred 
uarters of Barley, having not paid the full 
Price for the nineteen Quarters and a Half 
within the Time prefixed, but only ten 


Pounds towards it. 


Axp here are to be laid down two or 
three Rules that have been made uſe of in 
adjudging ſeveral Laws in the Books, and 
then compare this Caſe with thoſe Rules. 


TRE firſt Rule is, that where there are 
ſeveral Promiſes that are mutually executory, 
and independent of each other, there the Pro- 
miſes are Conſiderations each to the other, 
and the Plaintiff may bring his Action for 
Breach of the Defendant's Promiſe, even tho 
his Counter-promiſe be alike broken; becauſe 


In 


The Law of Evidence. 


in ſuch a Caſe the Counter-promiſe and the 
Remedy upon it is the Conlideration of the 
Defendant's Agreement, and not the Plain- 
tiff's Performance of his Promiſe, according 
to Juſtinian's Rule in the Civil Law, * Qui 
aftionem habet ad rem recuperandam, ipſam rem 
habere videtur; and upon this Realon touch- 
ing mutual Promiſes there are ſeveral Caſes 
reſolved in the Books. Hob. 88, 106. Rol. 


Rep. 125, 330. 


Any I believe they on the other Side will 
not deny me this, which J lay as a Ground 
and Foundation from whence I would argue, 
ſince it ſtill returns a Queſtion whether the 
Promiſes ſet forth in the Declaration are in- 


dependent on each other. 


Secondly, THE ſecond Rule that is laid 
down in the Books touching theſe mutual 


Promiſes, is this. 


THraarT where there are any Words made 
uſe of in any Promiſe, Covenant or Agree- 
ment, that do not import a Condition, they 
are never conſtrued to be conditional, for elſe 
the Party would be deſtitute of all manner 
of Remedy without ſuch Conſtruction, 


Tr1s is laid down in Hob. 41. in the Caſe Hob. 41. 
of Cooper and Andrews, and in Owen 54. and Oven 54+ 


in ſeveral other Books which I ſhall beg leave 
by and by to mention to your Lordlhip. 


He who is intitl-d to an Action to recover a Thing, is Lell te be 
intitled to the Thing-itſelf. | i 
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Hob. 41. 


The Law of Ewvidencs. 


Ap as it is in itſelf a Rule founded upon 
the greateſt Reaſon; for where Words in 
themſelves do not expreſs a Condition, the 
Law will not frame any Conſtruction to 
make them conditional, unleſs ſuch an Im- 
plication be abſolutely neceſſary, and it can't 
be abſolutely neceſſary where the Parties have 
another Remedy. 


Tu RE are a Multitude of Caſes reſolved 
upon this Rule; I will only beg leave to 
mention ſome few, becauſe I ſuppoſe that if 
this Rule be fully ſatisfied, it will conſe. 
quently determine this Point for the Plaintiff, 


Ir an Annuity be granted “ pro Conſilio in. 
penſo vel impendendo, there the Word“ Pro is 
conſtrued to be a Condition, becauſe the 
Party has no other Remedy for the Counſel 
than by ſtopping the Annuity z and this is 
laid down as the Reaſon. 


Axp if an Action be brought upon the 


common Covenant for quiet Enjoyment in a 


Leaſe, that the Leſſee ſhall quietly enjoy, 
paying the Rent and performing the Cove- 
nants, there though the Word (paying) 
would make a Condition if the Party were 
without Remedy, yet it is not conſtrued to 
be conditional in this Covenant, but the De- 
fendant is left to his Remedy upon the Re- 
ſervation of the Rent and Covenants in the 
Leaſe. 


For Advice given or to be given, 
AnD 


The Law of Evidence, 199. 
Anp ſo it was reſolved in the Caſe of Allen Kat. 23 2 
and Babington reported in 2 Sid. 280. 2 Keb. 2 Med. 34, 33. 
23. and in the Cafe of Hays and Bickertaff 

in 2 Mod. 34, 35. Sce IL. Kaym. 666. 


So is the Caſe in Ral. Ar. 415. there were CitedinL.Raym. 
Articles of Agreement made by A. in the Be- Rd. Abr. ar5. 
half of B. and by C. and a Covenant that B. 2 Len. 21. 
from the Conſiderations aforeſaid in the Deed 3 © 7 
exprefled, ſhall convey certain Lands to C. 
in Fee, and C. covenants on his Part * pro 
Confiderationibus prædidt. to pay B. one hun- 
dred Pounds; here though * Pro would make 
a Condition in the Caſe of an Annuity, yet 
ſays the Book, that notwithſtanding B. doth 
not aſſure the Lands to C. yet C. is bound to 
pay the Money, and to take his Remedy 
againſt A. on his Covenant. 


TRE ſame Law is laid down in the Caſe Hob. 83. 
Cited in Lutw. 


of Nichols and Rainſprede reported jn Hob. $5. 250. 


There Nichols brought an #ſſump/it in Con- E. Raym. 665. 


. but ſee Salk. 172. 
ſideration that he promiſed to deliver to the 


Defendant to his own Uſe a Cow, the De- 
fendant promiſed to pay him fifty Shillings ; 
adjudged that the Plaintiff need not aver the 
Delivery of the Cow, becauſe it is Promiſe 
for Promiſe. 


3dly, Bur if the Defendant's Promiſe do zu Rule. 
ariſe on the Condition of ſome Act to ber neck 
done and performed, and not on a Promiſe 
to do and perform ſomething, there the Act 


muſt be firſt executed, and averred to be 
For the Conſid:rations aforeſaid, _ 
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performed, before the Defendant's: Promiſe 
can ariſe; for the Performance 1s here the 
Conſideration, and not a Counter-promiſe. 


Rol.Rep.125, So is the Caſe Rol. Rep. 125, 336 In 

ey Conſideration of ten Pounds I promiſe to 
deliver to you all the Books of the Law, it 
is good without alledging the. Payment of it, 
for the other may have an Action for it; but 
if it be, that in Conſideration that if you 
will pay (in the future Tenſe) to me ten 
Pounds, I will deliver to you all the Books 
of the Law, it is not good without alledging 
Payment of the ten Pounds; he mult aver 
the Thing to be done, becauſe ſays the 
Book, there is no Remedy on this Promile, 
ſince it does not ariſe until the Money is 
paid, for the Party does not promiſe to de- 
liver the Books till after Payment of the 
Money. 


Hob 166. So is the Caſe of Hob. 106. if I promiſe, 


7 Co. 10. b. 


Sec Vin. Abr. 8,9. in Conſideration of a Man ſerving me a 


5 Vin. 57. Pl. 1. Year, that I will pay him ten Pounds, there 
the Service ought to be actually performed 
before he ſhall bring his Action for the Mo- 
ney; becauſe the Promiſe for the ten Pounds 

ariſes not from the Promiſe to ſerve, but 
from the actual Service. 


3 Leon. 219. So Brocas's Caſe in 3 Leon. 219. The Lord 


of the Manor covenanted with his Copy- 
holder to aſſure to him and to his Heirs 
the Freehold and Inheritance of his Copy- 
hold; and the ſaid Copyholder, in Conſide- 


ration of the ſame performed, covenanted to 
Pay 


2 | Ee — Ox ( » — A 
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ay ſuch a Sum; the Court held that the 
Copyholder was not tied to pay the faid 
Sum before the Aſſurance made and the Co- 
venant performed; but if the Words had 
been, In Conf deration of the ſaid Covenants. to 
be performed, then he is bound to pay the 
Money preſently, and to have his Remedy 
over by Covenant. 


In all theſe Caſes the Conte of 
ſuch Promiſes is not the Counter-promiſe 
or Agreement, but the Performance; but 
where the Conſideration is merely a Promiſe 
or Agreement to do ſomething, there the 
firſt Promiſe ariſes before ſuch Agreement 
on the Plaintiff's Pare 1s performed or ful- 
filled. 


Now to compare this Caſe to the precedent 
Rules. 


FiRsT, there are no Words that are con- 
ditional, for the Promiſe is not expreſſed in 
any conditional Terms, that if he be paid 
for the Delivery of the firſt Barley, then he 
ſhall deliver the reſt. 


BuT the Words of the Bargain are alto- 
gether abſolute, for they ſet forth, that the 
Plaintiff bought of the. Defendant, and the 
Defendant bargained and ſold to the Plaintiff, 


one hundred Quarters of Barley according 


to the Rate of ſixteen Shillings per Quarter 
for every Quarter, to be paid by Plaintiff ro 
the Defendant, and that the Conſideration of 
this Bargain was the Payment of two Shil- 
lings 
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lings and fix Pence in Hand, which was the 
only Act executed, and the Act executory 
was the Agreement to pay the Reſidue at 
the Times of the Delivery of the Barley ac- 
cording to the Quantity of the Barley at 


every Time delivered, and according to the 
Rate to be paid. 


Now in this executory Act there is no- 


thing laid that is antecedently to be per- 


formed, before the firſt Promiſe is to riſe, 
ſince the firſt Promiſe doth import a com- 
pleat Bargain and Sale of the one hundred 
Quarters, and ſuch Promiſe is not to ariſe 
upon any precedent Condition or Act to be 


firſt performed or done by the Plaintiff. 


And if there be Words in the Bargain 
that import a Condition, and the Counter- 
promiſe is in its own Nature executory, the 
Law will not raiſe any Condition upon any 
Implication whatſoever, but leave the Parties 
to their mutual Remedies. 


Tas rather in this Caſe, becauſe if the 
whole had been delivered at once, then 
plainly there had been nothing conditional 


in the Bargain, and if the Defendant pro- 


vided himſelf, that there ſhould be ſeveral 
Deliveries, and does not actually provide by 
an expreſs Condition, that if the Money be 
not paid for what he had delivered at once, 
he ſhall not go on to deliver; the Law can- 
not create ſuch a Condition by Implication, 
ſince the Promiſe on the Plaintiff's Part is 
totally executory, and there is no Act woe? 
h cut 


The Law of Evidence: 
cuted or ſtipulated' to be performed before 
the Promiſe riſes. 


Ap if there were any ſuch Act executed 
that was neceſſary as a precedent Condition 
to the railing of the Promiſe on which the 
Plaintiff declares, it would be an Objection to 
the Declaration for the not averring ſuch pre- 
cedent Condition to be performed; but that 
they on the other Side cannot pretend to, 
and if they ſhould, the Authorities would be 
plainly againſt them. 


ann 


Anp for this there is the Caſe of Bettiſ: Yelv. 133, 134. 


worth and Campion reported in Zelv. 133, 
134 The Plaintiff as Executor to his 
Father, declares that there was a Communi- 
cation and Agreement that the Defendant 
ſhould have all the Iron made at ſuch a Fur- 
nace, paying after the Rate of forty Shillings 
per Ton, upon which the Teſtator did aſſume 
to the Defendant, that he ſhould have all the 
Iron made in that Furnace, in Conſideration 
whereof the Defendant promiſed to pay the 
Teſtator according to the Rate aforeſaid, and 
ſhews that the Defendant had ſo many Tons 
which amounted to ſo much Money ; and it 
was objected in Arreſt of Judgment, that the 
Plaintiff had not ſhewn that the Conſideration 
was performed on his Part, and that the De- 
fendant had all the Iron made at the Furnace, 
which was the Conſideration that induced the 
Defendant to make this Promiſe ; but it was 
anſwered, and reſolved by the Court, that 
the Conſideration on the Part of the Plaintiff 

| Was 
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- Co. Eliz. 250, 


Rol. Rep. 43- 


(16) 401. (29). 
See Moor 8 54. 


Rol. Kep. 391. 


The Law of Evidencę. 


was not that the Defendant ſhould have all 
the Iron, as an Act executed; but that the 
Teſtator promiſed that Defendant ſhould 
have all the Iron; ſo that the Conſideration 
on each Part was the mutual Promiſe the one 
to the other, for which there is a mutual 
Remedy: So here that which induces the 
Defendant's Promiſe to deliver the one hun- 
dred Quarters of Barley is not the actual 
Payment of any Sum more than. the two 
Shillings and Six-pence mentioned in the 
Declaration. 


Bur it is the Promiſe of paying the Re- 
ſidue, which is undertaking for a future Act 
executory, and ſo — + in the future 
Tenſe, that it ſhould be paid on the Delivery 
of each Quantity of Barley; wherefore it is 
the Promiſe to pay, and not the actual Pay- 
ment, that makes here the Conſideration. 


2dly, Tye ſecond Queſtion is, whether 
the Defendant can take Advantage of this 
upon the Iſſue of Þ Non Aſſump/it. 


Axp for this my Lord Hobart, fol. 106. 
1s expreſly to the contrary : There the Con- 
ſideration was, that if a Man ſerved me a 
Year, I ſhould pay him ten Pounds, there 
my Lord Hobart ſays, that if the Service 
was not done, and yet the Promiſe made, 
| prout, Sc. the Defendant muſt not traverſe 
the Promiſe, but he muſt traverſe the Per- 
formance of the Service, becauſe they are 


t He did not undertake, || Ave 8 
diſtinct 
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diſtinct in Fact, though they muſt concur to 
the barring of the Action. i 


AnD here the true Difference ſeems to be 
between an Afſump/itin Deed and an A ſump- 
fit in Law; for an Aſump/t in Law in Con- 
ſideration of Money received, from the na- 
tural Juſtice of the Thing, creates a Promiſe 
till Payment; here the actual Payment or 
Satisfaction, or a Releaſe, or any other Mat- 
ter, that excuſes Payment, may be given in 


Evidence on $ Nen Aſfumpfit. 


For when the natural Juſtice for Repay- 
ment of the Money ceaſes, there the Law no 
longer creates a Promiſe; and therefore thoſe 
Matters that go by way of Excuſe, are pro- 
per Evidence upon & Non ¶ umꝑfit, becauſe 
there is really no Promiſe when the Defen- 
dant can ſnew there is no Juſtice to pay the 
Money. 


BuT where the Promiſe riſes by the Act 
of the Parties, and the Defendant would 
ſhew any Thing for an Excuſe for Non- per- 
formance, there he muſt ſhew it to the Court 
by proper Pleading, becauſe it confeſſes the 
Being of ſuch Promiſe, or that ſuch Promiſe 
was actually made by the Parties, and avoids 
it by ſhewing ſome ſpecial Matter or Reaſon 
for not performing it. 


Tais Diſtinction was taken in the Caſe of — 


Bedford and Clarke, 2 Sid. 236. and in the al. 29. 


1 An Undertaking. & He did not xnderta le. 
| | Caſe 
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Caſe of Fitz and Freęſtone, Mod. 210, and 
All. 29. F 


Ix was argued by the Defendant, that ſuch 
Bargains are made for ready Money, and if 
the Plaintiff promiſes to deliver ſuch Goods, 
and the Defendant promiſes to pay for them, 
in common Underſtanding, if the Goods are 
tendered, and the Party has not the Money, 
that this ſhall excuſe; and for this they 
quoted 17 Ed. 4. fol. 1. where an Action of 
Treſpaſs was brought by the Plaintiff againſt 
the Defendant, for breaking his Cloſe and 


taking his Corn, and quotes Caſes there 


pleaded, that a long | ime before the Treſ- 
paſs ſuppoſed, the Plaintiff and Defendant 
bargained at ſuch a Place in London, that the 
Defendant ſhould go to a Place where the 


Oats were and ſee them, and if they pleaſed 


him, when he ſaw them, that then he ſhould 
take them, paying the Plaintiff three Shillings 
and Four-pence an Acre one with another. 


THrar the Defendant went to ſee them, 
and was content with the Bargain, and for 
that Reaſon took the Corn, which is the 
ſame Treſpaſs : It was there objected, that 
this Plea was not good, becauſe he had not 
paid the Money according to the Bargain, 
and it would be miſchievous if upon ſuch 


Communication a Man ſhould take another 


Man's Property before the Money is paid; 
and Littleton there put a Caſe, That if a Man 
ſhould come to a Draper, and there demand 


of him how much he will have for ſuch a 
| Piece 


The Law of Evidence. 

Piece of Cloth, and he ſays ſo much ; upon 
which the other ſays he will give him fo 
much for the Cloth, but does not give him 
the Money; if he takes the Cloth, the Dra- 
per may maintain an Action of Treſpaſs ; 


ſo Coke put a Cafe, That if a Man ſhould See Noy Max 87. 


aſk how much he ſhould give for my Horſe 
at Smithfield, and I ſay ſo much; if the 
other does not pay down the Money imme- 
diately, I may fell the Horſe to whomſoever 
[ pleaſe; for otherwiſe I ſhould be com- 
pelled to keep my Horſe againſt my own 
Conſent, until ſuch Time as the Man ſhould 
pay it, which was certainly againſt the In- 
tention of the Parties in their Agreement ; 


and Littleton ſaid, that in all ſuch forehanded 


Bargains, there was a Condition implied in 


Law, that it ſhould be delivered upon Pay- 


ment, and that if Payment did not follow, 
the whole Contract ſhould be void; and it 
was argued in this Caſe, that common Uſage 
implied ſuch a Condition where the Goods 
were to be delivered for ready Money, and 
thar if the Money was not paid, I ſhould 
not be obliged to part with my Property. 


Parker, Chief Juſtice, reſolved, that the 
Non-performance of ſuch a Bargain, might 
be properly given in Evidence upon “ Non 


Aſumpſit, for now * Non Aſſumpfit is held to 


be the general Iſſue in this Action, though 
they formerly held the contrary. 


Bur as to the Bargain itſelf, he ſaid that 
the Defendant having delivered nineteen 


* He did not undertake. 
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The Law of Evidence. 
uarters and a Half without ready Money, 
there he had diſpenſed with the Condition as 
to that Quantity, for though he might have 
choſen whether he would have delivered it, 
until he was paid, yet when he did deliver 
it upon Credit, and without the ready Money 
paid down, 1t was a diſpenſing with that 
Condition as to that Quantity, and then 
there was no Reaſon but that he ſhould 
on with the Delivery of the Reſidue, ac- 
cording to his Contract; for ſuppoſe a Con- 
dition ſhould go along with it, as it is agreed 
for the Defendant, that upon every Delivery 
a ready Payment ſhould be made, yet if the 
Defendant has diſpenſed with the Condition, 
as to the Quantity delivered by letting the 
Plaintiff have it without prompt Payment, 
yet that will be no Reaſon why he ſhould 
not go on to make the Delivery of the Re- 
ſidue according to his Bargain; for if the 
Argument be good, that the Law implies 
a Condition upon the Delivery of every 
Quantity, that there ſhould be prompt Pay- 
ment made by the Plaintiff, yet it will not 
raiſe a farther Condition, that if he deliver 
the firſt Quantity upon Credit, that he ſhould. 
not go on to make a Delivery of the reſt for 
ready Money, which here the Defendant has 


not done; and it was by no Means to be 


admitted, that if the Defendant had delivered 
Part upon Credit, which was his own Folly, 
that it ſhould excuſe him from delivering 
the reſt for ready Money according to bis 
Promiſe. | 1 


TRE 


De Law of Evidence. 


Taz ſecond Sort of General Iſſues are 
thoſe that ariſe on Actions that ſuppoſe ſome 
Miſdeeds, as the Civilians call them“ A#jones 
quere oriuntur ex Malitia. 


Ap the Iſſue that we ſhall here begin 
with, and which is the moſt General of all 
others, is that of Not guiliy, which runs 
through a great many Sorts of Actions with 


a great deal of Variety, 
Firſt, in Civil. 
Secondly, in Criminal Matters. 


Av p here we ſhall begin with Not guilty 
in Ejectment, and, | 


Firſt, of the Leſſors. n Leaſes, 


Secondly, of the Leſſees. 
Thirdly, of the Entry. 


"ines of ihe tale. wt; is ects 


known that in this Ifſue, they are to be the 
ſame in the Allegation and in the Evidence, 
for if it appears b the Proof, that the ſame 
Perſons did not, nor could not transfer that 
Intereſt which is ſaid to be transferred by 
them in the Declaration, the Plaintiff hath 
not proved his Declaration ; for all Courts of 


Juſtice muſt go + ſecundum allegata & probata, - 


if therefore any Perſon doth not maintain, 
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e by his Proofs, the Matter he hath alled ged 
to the Court, he muſt fail of the Justice he 
would demand upon thoſe Allegations; and 
with this agrees the Rule of the Civil Law, 


I Nuod Probationes fint conformes Libello, 


Oro. Jac. 166. Tp a Man declares of a Joint Leaſe, and on 
2 Danv. Abr. 
130. pl. 1. Not guilty gives in Evidence the Leaſe of two 


Sen 254 P23: Tenants in Common, this doth not prove 

Tri. per Pais422, the Declaration, for when the Declaration al- 

2 vent. 214- ledges that they both demiſed the Whole, 

omb. 190. b . 

Carth. 224. and the Evidence 1s, that each of them de- 
miſed their ſeveral diſtinct Parts of the Land 
in Queſtion, this Proof doth not aſſert the 


Contract alledged in Declaration. 


Hill. Af. 1700, Ir a Man declares of a Joint Leaſe, and 
o —_ gives in Evidence the Leaſe of Tenant for 
rr Life, and of him in Reverſion, this is no 
_—_— Pug the Declaration, for during the Life 
2 Jon. 137. of Tenant for Life, it is his Leaſe of the 


Rol. R 
Ray, 242, Whole Lands, and therefore this is no Proof 


of the Contract OT in the Declaration. 


Cro. Jac. $3,166. Ir a Man declares of a Joint Leak. and 

ri. p*r Pais422. 

L.E.253. pl aa, upon the Evidence it 2 that A. B. and 

256. Pl. a3. C. were Joint Tenants for Years, and that C. 
let his Part to A. and A. and B. made a 
Leaſe to the Plaintiff, it ſeems that this Evi- 
dence doth not anſwer the Matter alledged 


in the Declaration, becauſe as to a third 


Part of the Land A. is Tenant in Common. 


Cro. Jac. 23. | Taz beſt Way in all theſe Caſes, where it 


Alter 247" is any Way doubtful, is to make a Joint 
} That the Proofs bs agreeable to the Libel, 


Leaſe 
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Leaſe, and for the Leſſee to enter and make 
a ſecond Leaſe, and then to declare on the 


ſecond Leaſe.generally. 
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A Man declares of a Joint Leaſe by Cr. Jac. 617, 
Baron and Feme, and gives in Evidence — * 
Joint Leaſe made and delivered by them on L-E. 258. fl. 34. 
the Land; this maintains the Declaration, Ge. Hl. 185 
for the Wife may make a Leaſe of her own contra, but ſeems 
Land during the Coverture, and this is not pa 
void, but voidable only; for though the Browal. 134 
Wife's Contract be void during the Cover- 
ture, to bind the perſonal Eſtate of the Huſ- 


band in which ſhe hath no Property, yet to 
bind her own Land in which ſhe hath a Pro- 
perty, continuing during the Coverture, her 
Contract is not void, but voidable, and if 
the Contract ſtand till after the Coverture, 
ſhe may if ſhe pleaſes confirm it. 
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Ir a Man declares of a Joint Leaſe by cre. Jac. 617. 
Baron and Feme, and gives in Evidence a Pa 234 
Joint Leaſe delivered by Warrant of Attorney 2 Saund: 2:4. 
on the Lands, this will not maintain the De- LE. 258. fl. 34. 
claration; for though the Wife herſelf may 
do any Act relating to her Eſtate, yet ſhe 
cannot conſtitute an Attorney to do it, and 
therefore his Entry and Delivery of the Leaſe, 
by virtue of a Warrant of Attorney from the 
Wife is wholly void, for ſhe cannot put any 
Perſon in her Place to tranſact for her, who 
has already devolved all Authority upon her 


Huſband. 


11 | Is 


212 The Low of Evidence. 


— Ir there be ſeveral Co- heirs, they muſt 
2 Keb. 700. l 
Tri per Pais 422. Make ſeveral Leaſes to try their Title, be. 
— - cauſe when they demiſe, their Leaſes operate 
which denies the according to their ſeveral Intereſts,” and the 
Cafe in vote to Leſſee enjoys from each ſeveral Perſon accord- 
Before 146. ing to his ſeveral Intereſt, and therefore if he 
ſhould declare in ſach Caſe, that the Co-heirs 
+ Demiſerunt ſo many Acres a the whole 
contains, he would fail in his Proofs, for 
each of them demiſes according to his own 
Share only ; and therefore the ſafeft Method 
is, where their ſeveral Parts are unknown, to 
join in a Demiſe of the Whole, and for the 
Leſſee to enter and demiſe over, and to 
try the Title in Ejectment by a general De- 
claration on the ſecond Leaſe. | 


Secondly of the Leſſee. 


Leaſe, Tur Leaſe proved, muſt agree with the 
| Leaſe alledged in the Commencement of the 
Term in the Land, and in the Number of 
Acres, for if it be otherwiſe, it appears to 
be another Contra& of thoſe Things, which 
cannot be the ſame, that materially differ; 
and if there be not the ſame Term, the 
ſame Land, and the ſame Quantity of Land, 
it is a material Difference. b 


Firſt, as to the Commencement of the Term. 


— Ir a Man declares of a Leaſe made the 

2 Ro], Abr. 707 30th of March, the eleventh Year of the 
15) 690. A. f 

_ pl. 54. Noy 177. Jenk, Cent. 296. L. E. 264. pl. 47. Moor 863. 

: Browal. 77. 


6 King, 
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King, to hold from the Feaſt of the Annun- 
ciation next before for the Space of a Year, 
and he gives in Evidence a Leaſe made and 
ſealed the 25th of March, for one Year from 
thence next enſuing ; this will not maintain 
his Declaration, for the Leaſe which is al- 
ledged differs in Commencement from the 
Leaſe that is proved; for the Leaſe alledged, 
begins from the Feaſt of the Annunciation, 
ſo that the 25th of March itſelf is excluded; 
but the Leaſe proved is a Leaſe made the 
25th of March, for one Year from thence 
next enſuing, ſo that here the 25th of March, 
or Feaſt of the Annunciation, is included. 


For when a Man paſſes an Intereſt from 
the Date, or from thenceforth, which 1s all 
one, the Intereſt paſſes immediately; for 


213 


5 Co. 1. a. b. 
2 Rol. Abr. 520. 


Date either ſignifies the immediate Act or Pate what. 


Minute of Delivery, or elſe the Pay or Ti:ne 
of the Delivery; and when an Intereſt paſſes 
from the Date, it is more for the Advan- 
tage of the Grantee, that the Date ſhould be 
reckoned the very Act or Minute cf Deli- 
very; for to paſs a preſent Intereſt from the 
Date or immediate Delivery, is more for 
his Advantage, than that it ſhould begin 
To- morrow; but theſe Words from the Day 
of the Date, will never admit of ſuch a 
Conſtruction, that the Intereſt ſhould paſs 
from the immediate Delivery before the Day 
is ended. 


Bur where the Date is only a Point of 
Computation, and the Intereſt doth not be- 
gin from thence, theſe Words, From the 

1 Date 
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The Law of Evidence. 
Date, Henceforth, and from the Day of the 
Dare, -are all one; and therefore if a Man 
declare of a Leaſe made the 12th of Decem- 
ber, to begin from the Day of the Date, and 
upon Net guilty, he gives in Evidence, a 


' Leaſe made the firſt of December, * Habendum 


from thenceforth, and delivered the 12th of 
December, this will maintain the Declaration; 
for where the Leaſe is delivered the 12th of 
December, and could not begin in Intereſt till 
the Delivery, ſo the Date is only a Point 
from whence the Computation of the Term 
begins, and it is more for the Intereſt of the 
Leſſee, that it ſhould be excluded out of the 
Term, becauſe he could have no Advantage 
in including it, his Intereſt not being then 
begun, and it is thus for his Diſadvanta 

to include it, that the Term would end ſo 
much the ſooner than it would on the other 
Conſtruction; and this has been held always 
a Rule, that when a Word is capable of two 
Senſes, that Senſe ſhould be taken that 
makes moſt ſtrongly againſt the Grantor, 
and moſt for the Advantage of the Grantee; 
and this we take to be a very certain Maxim 
in the Conſtruction of Deeds, for no Man 
can be intended to hurt himſelf by the Ex- 
tent of his own Donation; the Rules of Self- 
preſervation do ſufficiently defend Men from 


any Wrong to their own Intereſt; it is there- 


fore fit that the Laws of Civil Society ſhould 
provide for the Intereſt of the Grantee, that 
he might not be wronged by a too narrow 
Conſtruction, and therefore the moſt bene- 


® To have . 


ficial 
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ficial muſt always take Place; beſides this 
Rule is farther friendly to Juſtice, in that it 
avoids all Manner of Deceit in any Grant, 
and puts a full End to all Controverſies abour 
them; for without this Rule, Men would al- 


ways affect intricate Words, and ſo every Grant 


would be ſubject to be overthrown, or at leaſt 
ſhaken by the Debate about its Meaning. 


A Manx declares of a Leaſe made the gee Hob. 18. 
th of May in the tenth Year of the King, — * 
+ Habendum from the Feaſt of the Annuncia- al. 75. 
tion laſt paſt, for twenty-one Years from N- 11% 5 
thence next enſuing, and the Jury found a el. un. : 
Leaſe made the 5th of May in the tenth 
Year of the King, + Habendum from the Feaſt 
of the Annunciation then laſt paſt, for twen- 
ty-one Years next following the Date of the 
ſaid Indenture, the Leaſe found by the Jury 
is the ſame with the Leaſe alledged, for 
both being from the Feaſt of the Annuncia- 
tion then laſt paſt for twenty-one Years, and 
they are both expreſly for twenty-one Years 
and no more, ſo that theſe Words, next fol- 
lowing the Date of the ſaid Indenture, are ut- 


terly repugnant and void. 


Tux Date is no material Part of the Deed, — 3 


and therefore if a Man declares of a Leaſe Tri. per Pais 
dated ithe 14th of December to begin from fg 427, 
Chriſtmas laſt for three Years, and he gives 8 
in Evidence a Leaſe dated, ſealed and deli- 

vered the 13th of December, to begin from 


Chriſtmas laſt for three Years, this Leaſe in the 
1 To Have. 
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The Law o, Evidence. 
ſubftantial Part of it being the ſame, viz. in 
Commencement, and in the Quantity of the 
Lands, though it differ in the circumſtantial 
and immaterial Part of the Contract, yet it is 
good Evidence to maintain the Leaſe alledg. 
ed; for thoſe Things are the ſame that do not 
materially differ. Alſo the Declaration ſays, 
that J. S. the 14th of December demiſed it, 
which is the Matter of Subſtance in ſetting 
out the Demiſe, and that 1s proved to be true 
by the Evidence offered, for if he demiſed it 
the 13th, it continued demiſed the 14th alſo, 


Bur if a Bond be alledged to be dated 
the 2d of Auguſt, and the Party gives in Evi- 
dence a Bond dated the firſt of Auguſt, this 
ſeems not to maintain the Iſſue, becauſe 
though the Bond be the ſame in all Circum- 
ſtances but that of the Date only, yet might 
they have been different Contracts, for a Man 
may oblige himſelf in twenty Pounds one 
Day, and in another twenty Pounds another 
Day to the ſame Perſon, ſo + prima facie if the 
Dates do not agree, without more Evidence 
the Plaintiff fails in his Iſſue; ſo that if a 
Man declares of a Bond dated the ſecond of 
Auguſt, and the Jury find a Bond dated the 
firſt of Auguſt, the Court that are not Judges 
of probable and improbable, and who can- 
not intend a Bond to be delivered before its 
Date, cannot adjudge them to be the ſame; 
and this is not like the Caſe of the Leaſes, 
for if the Leaſes agree in all other Circum- 
ſtances but the Date only, they paſs they ſame 


+ A. fit. 


Lands 
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Lands for the ſame Term, and are therefore 
in Effect the tame; but two Bonds may 
agree in all Things but the Date, and be two 
diſtinct Bonds, ſince they may be for two 
diſtinct twenty Pounds, and therefore with- 
out an Identity of Date they are not Þ prima 
facie Evidence of one another. 


Bur if a Man declares of a Bond made 2? E*: f. 38. 
the 1ſt of Auguſt, and upon the Profert 33 
it appears to be a Bond dated the ſecond of: 34. 453- 
Auguſt, upon Demurrer the Court cannot Comb. 477. 
adjudge them to be the ſame, for the Court nt 56 
then are not to intend any thing relating to 12 Mo. 193. 
the Fact but what appears, inaſmuch as they 
are not Judges of the probable and impro- 
bable, but the Jury only, they cannot ad- 
judge theſe Contracts to be the ſame that 
differ in Appearance, for that were to take 
upon themſelves a Judgment of the Fact, 
which they cannot do, and therefore they 
muſt adjudge them to be as ſet forth, and ſo 


they are different Contracts. 


Bur if after Oyer of the Bond the Defen- See Hob. 249 


dant pleads & Non eſt Factum, and the Jury org Abr. 709. 


find that it is his Deed, the Court will in- Plowd. 393. 


tend the Bond dated the iſt of Auguſt was one A 


delivered the 2d of Auguſt in Support of the 5 Mod. 281. 
Right, for a Deed might be dated and ſealed 

one Day and delivered afterwards on an- 

other, and ſo the Declaration was good of a 

Bond made the 2d of Auguſt. 


+ A. firſt. & That it is not bis Deed, 
Bur 
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Hal. ſop. Lit 6. 


2 Co. 4» 5. 
Goddard's Caſe. 
Cro. Jac. 136. 
L. E. 201. pl 28. 
Cro. Car. 77. 
2 Rol. Abr. 677. 


The Law of Evidence. 


Bur if the Bond was alledged to be made 
the iſt of Auguſt, and _ Oyer it ap- 


pears to be dated the 2d of Auguſt, it * 
that after the Deed is found, that this will 
be a good Objection in Arreſt of Judgment, 
for the Bond cannot be intended to be de- 
livered before its Date, for the Date is the 
Time of its Sealing, and the Deed cannot be 
delivered as the Deed before it has the Eſ- 
ſentials of the Deed by the Seal of the Party ; 
and fo it cannot be helped by the Verdict. 


Bur if a Bond is alledged to be dated 
the iſt of Augulſt, and ſo it appeared to be 
upon Oyer, yet if the Jury find that this 
Bond, dated 1ſt of pri. was in Reality 
ſoaked and delivered any other Day, *tis well 
enough, for the Date is not a material Part 
of the Contract, and if the Contract offered 
to the Court was ſealed and delivered at an- 
other Time, yet it is the Deed. 


Havinc thus conſidered the Dates, we 
return again to the Commencement of the 
Leaſes. 


A Lt ASE of one Commencement cannot 
be proved by a Leaſe of another ; but where 
a Man alledges a Leaſe to anſwer ſome ſpe- 
cial Purpoſe, and the Jury find a Leaſe of 
another Commencement, yet if the Leaſe be 


ſufficient to anſwer that Purpoſe, he ſhall 


prevall. 


As 
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As if in a Replevin the Defendant avows Hob. 73. 
for taking Plantiff's Beaſt in his Common 
Damage feaſant ; Plantiff replies that F. S. 
was ſeiſed of an Houſe and Lands to which 
he had Common, and demiſed the ſame to 
the Plaintiff the 3oth of March; the Avowant 
traverſes the Demiſe “ modo & forma, and 
the Jury find a Leaſe the 25th of March 
from J. S. this is well enough, and Judg- 
ment ſhall be for the Plaintiff; for they find 
enough upon the whole Matter to affert the 
Plaintiff's Right of Common; ſo that their 
Verdict, though different from what is al- 
ledged, yet is ſufficient to juſtify the Plain- 
tiff's Right of Common; for though they do 
not find the Allegation itſelf, yer they find 
what will anſwer the Purpoſe of the Allega- 
tion, and that ſufficeth. 
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Bur if they had found a Leaſe by J. N. Hb. 7: 
they had not found enough to anſwer the In- E 
tent of the Allegation, nor to direct the Ander. 13. 29, 
Judgment of the Court, for the Defendant *** 
admits by his Rejoinder that J. S. was ſeiſed 
of an Houſe and Lands, and had a Right of 
Common, in as much as he only denies the 
Demiſe to the Plaintiff, but poſſibly had the 
Plaintiff alledged Seiſin of ſuch a Houſe and 
Lands in F. N. to which Common was Ap- 
pendant, the Defendant would have traverſed 
the Seilin of F. N. or the Appendancy of the 
Common; ſo that the finding of the Leaſe of 


7. N. would not on the whole Matter anſwer 
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the Plaintiff's Purpoſe, becauſe the Defen- 
dant doth not admit the Seiſm of J. V. nor 
* the Appendency of the Common to his 
if Houſe, ſo that upon ſuch a finding of the 
| Jury the Court would not adjudge the Plain- 
tiff's Beaſts to be returned. 
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Plowd. Com. 14. If a Man declare of a Parol Leaſe, and 
give in Evidence a Leaſe by Indenture, this 
will not maintain the Declaration; for all 
Contracts that are executed with Solemnity 
ought firſt to be offered to the Court, who 
are the proper Judges of all Things that be- 
long to the Effect of ſuch Contract, before 
they can be given in Evidence to the Jury to 
judge of the Fact, whether ſuch a Contract 
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| was really executed. 
i 87 432- DEcLaraTION in Ejectment of Michael- 
t. 174. . - 
| . E. ase. pl. 38. mas Term, which relates to the firſt Day of 
| the Term, and the Leaſe declared on bears 


Date ſometime after the firſt Day of Term, 
i | yet if it appears by Evidence that the Bill 
| was filed after the firſt Day, *tis ſufficient, 
| for the Act of Law ſhall do no Man an In- 


Jury, and therefore the Relation of Bills to 
the firſt Day of Term cannot obtain in this 
Caſe, for then it would delay a Man's Re- 
medy, and a Man that was ejected after the 
firſt Day of Term could not complain till 
the Term was over. 
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Oro. El. 13. In Ejectment a Man declares on a Leaſe 


L. E. 2 50. pl. 28. : þ Y 
3 for one hundred Acres, and gives in Evi 


Owen 133. dence an Ejectment our of forty Acres; and 
Bro ynl. 145. this 
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The Law of Evidence, 


this was held to be good for the forty Acres; 
becauſe the Jury find an Injury relating to 
the ſame Land thus butted and bounded-as 
in the Declaration, though that Land be nat 
of the ſame Extent as is there alledged, and 
it appears that it is the ſame Land thus but- 
ted and bounded that was let to the Plaintiff, 
and the Defendant did him an Injury by his 
Ejectment. 5 


Bur, if the Land or Number cf Acres be Heath's ar. 
miſtaken in the Declaration, ſome have ſaid * Pleading 8. 
that this is fatal, and the Leaſe of other 
Lands for another Number of Acres cannot 
be given in Evidence to ſupport it, becauſe 
hereby the Contract alledged would be ma- 
terially different from the Contract proved, 
which our Law doth not allow of; + Cauſa 


qua ſupra. 
Qu. Fon others hold the contrary, 


Ir a Man declares of a Leaſe of ſo many Har. 33e. 
Acres of Meadow and ſo many Acres of © 5 71 24. 
Paſture, and gives in Evidence a Demiſe of | 
the Herbage and Pannage of ſo many Acres, 
this will not maintain the Iſſue, for the Con- 
tract which he alledges is for the whole Pro- 
fits of the Soil, and therefore the Contract 
ought to be brought for ſo many Acres of 
Herbage for which an Ejectment lies; far 
when a Man aath the whole Eſtate, and lets 
Part of it, the Leſſee muſt declare upon that 
Contract as it is, and not of another, 


7 For the Reaſon above, ' 
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Cro. El. 676. 
Hard, 330. 
1. . E. 254. pl. 24. 


Dyer 32. 


The Law of E vidence. 


Bur if a Man hath the Inheritance in the 
Graſs, or in Þ prima Tonſura, and lets this to 
another for Years, and the Leaſe imports a 
Leaſe of the Lands, the Leſſee may declare 
upon this Leaſe, and give this Title of his 
Leſſor in Evidence, for he that hath the 
firſt Graſs, or prima Tonſura, hath the moſt 
ſignal Profits, and therefore he is reputed to 
have the Freehold; and he that hath the 
After-Graſs hath only a Profit apprender out 
of theſe Lands in the Nature of a Common; 
and therefore when he that hath the firſt 
Graſs, lets the Lands by the Name of the 
firſt Crop of the Lands, he hath done ac- 
cording to his Power, in as much as he had 
the very Property in 'the Lands themſelves, 
and then his Leſſee muſt declare according 
to the Contract which is on the Leaſe of the 
Lands themſelves: But where any Perſon 
has the Lands and lets the Herbage, there 
the Leſſee muſt declare according to his 
Contract, otherwiſe he will fail in his Proof. 


Ir a Man declares of a Leaſe generally, 
and gives in Evidence a Leaſe made by a 
— or by the Guardian to an In- 
fant, this is well enough, for ſuch Leaſe is 
good againſt every Perſon but him that hath 
Right, as all other Poſſeſſion is, ſo the Leaſe 
is maintainable againſt every Perſon but the 
Lord or the Infant. 


lx Debt if a Man declares of a Leaſe of 
twenty-ſix Acres of Land, and he gives in 


+ The firfl Cutting. 
Evidence 
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Evidence, and the Jury find, a Leaſe of twen- La. 44- 

PL "$0 . 5 Co. 14. 
ty Acres of Land, this will not maintain the Þ1 Com. ga. 
Declaration; for if the Number of Acres are Hob. 5+ 
not the ſame, it is not in Subſtance the ſame 
with the Leaſe alledged, and therefore the 


Party hath failed in his Allegation. 


Bur if a Man declare on a Leaſe for Pg, 31. 
twenty-ſix Acres, and the Defendant ſays — 
that he let theſe twenty-ſix Acres of Land 2 
and four more, and concludes with a Tra-. 
verſe, + abſque hoc, that he let twenty-ſix Acres 
of Land only, and the Jury find twenty 
Acres; this by the better Opinions is found 
for the Plaintiff, for the Jury are only to try 
the Matter of Debate, and not any Point in 
which the Parties are agreed ; now they both 
agree that there were twenty- ſix Acres de- 
miſed, and conſequently when they find there 
were but twenty, they find for the Plaintiff, 
in as much as they have not found more 
than the Defendant hath admitted, which 


was the Matter in Queſtion, 


Ir a Man declares of a Leaſe dated the Dalif. rc, 
28th of January, and it be found ſealed the 
29th of January, and the Plaintiff be found 
to be ejected the 3oth, this is well enough, 
as long as it appears that the Plaintiff was 
ejected after the Leaſe made, otherwiſe it is 
if the Ejectment had been laid the 28th. 


Ir a Man declares for a Meſſuage and Plowd. Com, 
eleven Acres of Land thereunto appertain- 
ing, though the Words hereunto appertaining 
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de void, in as much as Lands cannot apper- 

tain to a Meſſuage, yet ſince in common 

Speech the Lands let with a Meſſuage are 

ſaid to appertain to it, it is Matter of Evi- 

dence to prove what eleven Acres be intend- 

py and if a Man has' two Manors called 

ale, and levies a Fine of one of them, he 

may prove by Circumſtances which of the 
Manors he intended. | 


"Thirdly, Entry and Ouſter. 


 ForMERLyY there uſed to be an actual En- 
try and Ouſter ; now by Rule of Court they 
confeſs Entry and Ouſter, and inſiſt on no- 
thing but the Title. Te 


Hill. Aff. 1700. Bur the Confeſſion of Entry doth not 
Treby. extend to ſuch Caſes where it is neceſſary to 

ent. 4253 24 » * . 
prove an Entry to make a Title in the Leſ- 


- for of the Plaintiff, for the Rule is to confeſs - 
Entry of the Leſſee, and not of the Leſſor; 
Salk. 259. and the Rule is intended more conveniently 


Saund. 319 to try the Title of the Leſſor, and not with 
any Deſign to make any Part of his Title. 


Vent. 352. AnD therefore where an Entry is neceſ- 
2 Srra. 1036. ſary to take Advantage of a Condition bro- 
Andr. 12 . P F . . - R , 4 

Hardw. 98, 99. ken, or to avoid a Fine, there the Leſſor 


2 Barnard. 217- muſt make an actual Entry. 


2 Sid. 223. PLainTiIFF makes a Title by Leaſe of 
— five thouſand Years ſealed and delivered at 
1. Raym 750. London, and the Defendant inſiſted on the 


Salk. 259- Proof of Entry by virtue of that Leaſe, - 
I | tne 


The Law of: Evidence, 225 
the Court preſumed an Entry unleſs the con- Holt 26 


trary was ſhewn on the other Side; bur quære, 
for it ſeems to be incumbent on the Plaintiff 


to prove whatever is neceſſary to give him a ' 


Title, and the having a Leaſe ſeems to be no 
Preſumption that the Party entered by Force 
of that Leaſe. 5 


A Man may make a Leaſe of Tithes to try Vagh. 196, 
his Title in Ejectment; but if a Man bring 127, b. 
an Ejectment of the Rectory, and gives the Jene zar, 322. 
taking of the Tithes in Evidence, this doth $7. n. 
not maintain the Declaration; for this is no _ 368. 4 
Ejectment out of the Rectory, for the Tithe is Hob. . = 
an incorporeal Inheritance collateral to the 
Rectory, and no Parcel of it, for the Rectory 
is the Church and Glebe, into which the Par- 
fon by his Induction is ſeiſed; and therefore 
they muſt prove an Entry into the Glebe in 
this Ejectment, for it continues a Rectory 
though the Parſon had aliened all his Tithes 


during his Life. . 


Ir a Man makes a Leaſe to begin || a die da- — gold: U 
tus, he cannot prove his Entry at the Day when Sir. 55% 
the Leaſe was made, for that were a Diſſeiſin, 


in as much as the Day itſelf is not included. 


Ir a Man makes a general Entry into Part, co. Lit. 25. b. 
this is ſufficient to veſt the whole Eſtate; as 
if an Anceſtor die, and the Eſtate deſcend to 
the Heir, the Entry into Part is ſufficient to 
veſt the whole Eſtate, though he doth not ſay 
he entered in the Name of the whole, for the 


| From the Day of the Date. 


Q : Pre- 


IP = 0 
+_— — ax. —— 
. $ — 


* . * 
- * 


r ee vY 


A 
12 . 


_ ” ä 
— „ * 


. —— 


[ 
i. 
TT, 9 
= 
= 
6 
3 N 
* 
1 
3 
- 
1 N 
4 
0 
'Y 1 
: f 
# 17 
„ 
4 
— 
* 
* 
44 of 
« 3 
* 
" 
[4 by 
* 
* 
9 
by 
an 


3 ů ws 


8 3 — — bode Ye 


* 


Py __ 


= — 


— 
2 


. PR 


226 


— —— . — - = 9 
EASE EA EET 4 
err 


A” SOM 2E 


* 
- — —— Wy {gp 
—— . 


- T= - — — 
. ———— 


— — — — — — * 


Co, Lit. 15. b. 


Preſumption of Law is always in favour of 
the Poſſeſſor until the contrary can appear. 


Now the Anceſtor dying, the Poſſeſſion 
is caſt upon the Heir, to preſerve a Tenant 
to the Præcipe, and ſince he is by the Law 
reputed the Poſſeſſor, his general Act of 
Entry without more ſaying, muſt be taken 
in favour of Poſſeſſion, as an Act with In- 
tention to poſſeſs the Whole; I ſay this is 
$ prima facie a Conſtruction of that Act, un- 
leſs the contrary appear, that 1s, unleſs by any 
Words he makes it a ſpecial Entry; as if he 
ſays, he enters into that Acre only, for the 
Act is to be interpreted according to the 
Mind of the Party from whom it proceeds. 


BuT where a Man enters to deveſt. an 
Eſtate, there his Entry muſt be ſpecial, for 
he muſt enter into ſome one Acre, in the 
Name of the whole; and this- is upon the 
ſame Reaſon, for the Preſumption of the 
Law is ſtill in favour of the Poſſeſſor, unleſs 
the contrary ſhall appear; for if a Man enters 
generally into one Acre, without ſaying in 
the Name of the reſt, he ſhall not be in- 
tended to defeat any more than that Acre on 
which he entered; for ſince his Adverſary is 
poſſeſſed of the reſt, the Law will not in- 
tend the Claim of the Poſſeſſion any farther 
than the Words of him that made it. 


Bur this Preſumption ſtands only till the 
contrary appears; for if by expreſs Words 


1 Precept. S At fit. 3-91 
| he 


The Law of Evidente. 


he ſhewed an Intention to claim the whole, 
and ſet up a Right to it, then cannot a naked 


Poſſeſſion withſtand that Claim which N 
appears to deſtroy 1 It, 


Waun kx the Seiſin is the ſame, there one Co. Lit. 252. b, 


Entry only in the Name of the whole ſuf- 
rae 4 for by the Act of Entry it plainly 
appears, in the Country (for whom thoſe 
ſolemn Acts were provided) that the Party 
intended to defeat the whole Poſſeſſion, 


Ir a Man diſſeiſes another of one ions; 
and at another Time of another, the Party 
that hath a Right, may enter into one in 
the Name of the whole, for the Poſſeſſion is 


the ſame, and there is the ſame Perſon to de- 


fend it. 


Bor where the Seiſin is different, there 
the Entry muſt be diſtin& in both Acres, and 
he cannot enter into one in the Name of both; 
for let my Intention be what it will, what 
defeats one Man's Eſtate, will never defeat 
another's; for no Man's Poſſeſſion can be de- 
feated by an Act which doth not relate to 
the Poſſeſſion; and where the Poſſeſſion and 
Seiſin are diſtinct, the Act which defeats an- 
other Man's Seiſin has no Relation to mine; 
for I am not concerned to know or defend 


it. 


THzREFoORE if a Man diſſeiſes another of 1 
two Acres of Land, and makes a Leaſe for Palm. 3 
Life of one Acre, and the like of the other, 
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Co. Lit, 49+ b. | 


Plowd. 92, 93- 


The 1 Ala of E above: . 


the Diſlziſſce muſt make different Entries; 
becauſe two Tenants for Life have two dif: 


tinct Seiſins of their Eſtates for Life, which 
they are both diſtinctly to defend. 


How if he had let it to two Perſons for 
Years, the Poſſeſſion of the Tenant for Years 
is the Poſſeſſion of the Diſſeiſor, and they 
are only looked upon as his Bailiffs to keep 


Poſſeſſion for him, and upon him reſts. the 


Defence of the entire Poſſeſſion; and there- 
fore the Law reckons one Entry in the Name 
of them both to be ſufficient, becauſe the 
Poſſeſſion and Seiſin of the Freehold is united 
in the Diſſeiſor. 


Ir a Man enters to another Purpoſe, as to 
deliver a Leaſe upon the Land, this is no 
Entry to defeat the Poſſeſſion of the Diſſeiſor, 
for a Man's Intention is to be regarded, and 
that gives the Signification and Value. to the 
Action, and without an Intent appearing to 
defeat the Poſſeſſion, this is as no Entry a at 


all. 


Ir there be a Diſſeiſin of two Acres in two 
different Counties, at the ſame Time, there 
muſt be diſtinct Entries; for the Solemnity 
of Entry is required for the Sake of the 
Country, that they may know in whom the 
Poſſeſſion reſides; and beſides, as all Counties 
met in diſtinct Bodies in their proper County 
Courts, where the Eſtate was in different 
Counties, the Entries for their Notice was 
ordained to be ſeveral. : 

T 


4 


— «“ «⏑‚ OG 


: 
h 
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uires no more Notoriety to defeat the Poſ- 
Keton than it did to begin it; and therefore 
if a Leaſe for Years, upon Non- payment of 
the Rent were to be void, the Eſtate is in 
the Leſſor without any Entry, becauſe it be- 
gan without any Solemaity ; but if a Leaſe 
for Life, upon Non-payment of Rent, were 
to be void, yet it cannot be avoided without 
Entry, becauſe it began with Livery ; bur if 
the Condition of a Leaſe for Years were, 
that upon Non-payment of Rent, the Leſſor 
ſhould re-enter, there by the expreſs Words 
of the Contract there muſt be an Entry. 


Ir a Man make ſeveral Conditions annexed C. L. 252. b. 


to ſeveral Feoffments of two ſeveral Acres 
of Land, and both Conditions are broken, 
he muſt make ſeveral Entries into each Acre, 
and cannot enter into one in the Name of 
both ; becauſe the Ceremony of Livery was 
diſtinct, by which Notice was given, that 
Poſſeſſion did begin in the Feoffee, and the 
Force of that Ceremony continues till defeat- 
ed by an Act of the ſame Notoriety ; and the 
defeating of one Ceremony quite diſtinct 
from the other, can be no Notice that the 
other is alſo. deſtroyed and defeated, and 
therefore the Entry muſt be different. 


Ir I. S. is a Truſtee of a Leaſe for J. N. Tri, AQ. 2709. . 
and is diſpoſſeſſed, and a Stranger enters in!“ 


the Name, and by the Direction of I. N. 
this is no Entry of J. S. the Truſtee, becauſe 


Q 3 not 


Ir a Thing begin without Solemnity, it Co. Lit. 214, 
may be defeated without Entry, for it re- p1owa. 233. b. 
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The Law of Evidence. 
not made in his Name, nor by the Direction 
of him who had the legal Eſtate; and an 
Entry that defeats Poſſeſſion, is to be taken 
according to the ſtricter Letter of the Law, 
and by the Common Law J. N. had not the 
Right of the Term, but J. S. only. 


Thirdly, The Title in the Leſſor of the 
— Plaintiff. 


Axp here I ſhall not ſpeak of all the 
Controverſies relating to Title, for that were 
an endleſs and confuſed Work, and would 
draw in all the Doctrine of the Tenure under 
this Head; but here I ſhall only mention 
the leſs Particularities of Title that general- 
ly eſcape the other Places, and therefore fit 
to be reduced hither by themſelves, 


Ir a Man iſſues an * Elegit, and brings an 
Ejectment to try his Title, he muſt ſhew his 
* Elegit filed, for that Remedy is founded on 
the Choice of the Lands rather than on the 
Body of the Debtor, and therefore his Choice 
muſt appear of Record, ſince from that 
Choice he derives this Sort of Execution. 


Ir Leſſee after the Commencement of his 
Leaſe make a Leaſe to another, or aſſign it 
over, the ſecond Leſſee muſt prove the Poſ- 
ſeſlilon of the firſt Leſſee, otherwiſe he will 
fail in his Iſſue, for without Poſſeſſion the 
firſt Leaſe was a Choſe in Action, not tranſ- 
ferable- over; and the Reaſan of the Rule 


A Writ fo call:d, becauſe the Ward he choſe are an emphtical 


why 


Part of tt 


The Lam of Evidence, 231 


why.a Choſe in Action was not transferable, 
was from Danger of Maintenance of great 
Lords, which was a very political Law, while 
the Tenures continued in a perpetual Subor- 
dination one under the other. - 


Ir the Truſtee of a Leaſe be Leſſor in Eject- Tri. per Pais, 
ment, his Diſclaimer (a) in * Pais will avoid . Ked. 795 
the Plaintiff's Title; for no Man can have 
Right againſt his own diſclaiming of Right, 
and the only Remedy that + Cefui que Truſt 
has, is by Bill in Equity to puniſh the cor- 
rupt Conſcience of the Party who diſclaimed 
a Right to the Land when he had taken the 
Truſt and Charge of it upon him. 


In Ejectment the Defendant ſhall not give Tri. per Pais, 
in Evidence a former Mortgage or Convey- th Ea. 388: 
ance made by himſelf, becauſe he can't take 
Advantage of one Contract that he himſelf 
has made, thereby to deſtroy another, but in 
this Caſe the Party who hath the Intereſt, 
mult get to be made a Defendant. . 


A Paxso in Ejectment, muſt prove Ad- Tu. per Pais 
miſſion, Inſtitution, and Induction, his ſub-3 &, FLY 
ſcribing the Articles, and declaring a full : Sid. 220. 
and free Aſſent and Conſent to the Common 
Prayer. | 


For the Plaintiff muſt make out a good 
Title to himſelf, and therefore he muſt not 
only prove that it was well filled at firſt, but 
that it continued full till the Time of the 


6. On the Trial, Fact. + He far whom the Truſt is. 
Q 4 Action 
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Action brought; for he muſt deduce his 


Right down to the Time of bringing the 


Action; and by the Statute, unleſs he ſub. 


ſcribe the Articles, and declare his Aſſent, 


the Living becomes ipſo facto void without 
any Sentence Declaratory; ſo that unleſs he 
proves the doing of the Thing required, he 
doth not prove the Living full at the Time 
of the Action, and ſo makes no Title at all 
to himſelf. 


Bor after ten or twenty Years Poſſeſſion, 


the Clergy ſhall not be put to the preciſe 


1 Sid. 227. 
Tri. per Pais, 
G.h Edit. 389. 


Mod. 36. 
E. 121. pl. 92. 


Proof of theſe Subſcriptions, for the long Poſ- 
ſeſſion is a Preſumption, unleſs the contrary 
be proved; and all Things muſt be ſuppoſed 
to be well done, unleſs within ſome reaſon- 
able Time it were called in Queſtion. 


Bor if the Parſon ſhews Admiſſion, Inſti- 
tution and Induction, he need not ſhew any 
Right in his Patron on the Ejectment; for 
if he fill the Church, he hath a Title to the 
Glebe and the Revenues againſt all Men; 
and the Right of the Pa: ron muſt be con- 
tended with the Patron himſelf in a || Quare 
Impedit, or uf the Time be elapſed, in a 
Writ of Right of an Advovſon. 


THE Oath of the Party in Chancery, that 
the Eſtate is free from all Charges and In- 
cumbrances, is a Preſumption, that the Set- 
tlement made before any ſuch Purchaſe or 
Mortgage, on which the Oath is taken, is 2 


+ In/gnth, ll Y7y Le impeatd, 


— 1 becauſe bo Man ſhall 
be preſumed to ſwear falſely, or to underva- 

ue the Obligation of an Oath, therefore the 
former Settlement muſt be preſumed as frau- 
dulent, and no real Incumbrance; but this 
Preſumption is of the leſs Value, becauſe if 
the Settlement be fraudulent, there muſt be a 
Fraud preſumed in the Party, and it muſt 


be left to the Jury whether they will ne | 


a Fraud or a * 


Ir on Not gullty pleaded the Leſſor of the Hob. 22, 166. 


Plaintiff ſhews a F eoffment, the Defendant 
may give Covin in Evidence; but if on 
$ Nient feoffa pas, the Plaintiff ſhews a Feoff- 
ment, the Defendant can never give Covin 
in Evidence; for in the firſt Caſe, however 
the Defendant contradicts the Title of the 
Plaintiff, as long as he ſhews that there was 
no Title in the Leſſor of the Plaintiff, it ſuf- 
ficeth; and if the Title of the Leſſor de- 
pends upon a Feoffment, which the Defen- 
dant ſnews to be covinous, he deſtroys his 
Title; but when the Iſſue is Feoffment, or 
no Feoffment, there the only Queſtion is, 
whether there be that Contract, with all the 
Solemnities which the Law requires to a 
Feoffment, and not whether it were done 
with a fraudulent Intention; for where ſpecial 
Ifſues are taken, no Body can run into any 
Point that is out of the Iſſue, to which the 
Parties are unprepared, but on the general 
Iſſue whatever tends to ſatisfy the Plaintiff's 
Cauſe of Complaint, may be given in Evi- 
dence; for a Feoffment cannot be called abſo- 


$ Nithing enfeofſod, 
lutely 
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lutely - void, which is covinous, and there- 
fore Covin cannot be given in Evidence upon 
the + Meeut enfeoffa pas, for ſince a Notice is 
given by the Livery, in whom the Freehold 
is, the Act of Livery which ſubſerves that 
Purpoſe, cannot be reputed alſolutely void; 
and therefore it ſhall never be ſaid, that it 
is no Feoffment at all, becauſe it is a ſuf- 
ficient Notice to direct the I of a 
Stranger. | | 


Bur if a Man enfcofſed by Covin, to 
avoid the Debts of Creditors, pleads that — 
was ſeiſed at the Time of the Judgment by 
virtue of a Feoffment, and the Creditor, 
that he was not ſeiſed at the Time of the 
Judgment, nor at any Time afterwards, on 
this Iſſue the Covin may be given in Evi- 
dence; for this is indeed no Seen, by the 


_u Words of the Statute, to avoid the 
tent of the Creditors. Th 


Ir the Heir pleads 4 Riens per Deſcent, and 
to ſhew that there was nothing deſcended to 
him, gives in Evidence a Feoffment, the 
Plaintiff may in Oppoſition give Covin in 
Evidence; for this is to deſtroy the Effect 
of the Feoffment; which indeed hath no 
Effect to defend, and cover the Heir from 
the Actions of his Anceſtors Creditors, by 
the Deſign of the Statute; and the Creditor 
in this cannot be put to plead it, becauſe he 
could not foreſce any ſuch ſecret Feoffment, 
or know whether the Heir would inſiſt on 


+ Nothing enferfed, t Nothing by Deſcent, 
1, 


The Law of Evidence. 

it, till it is offered in Evidence, and there- 
fore, that is the proper Time to encounter it 
with the Proof of the Covin. 
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AVoLUnTARY Conveyance hath no Badge styl 446, 


of Fraud, unleſs the Party were then in 
Debt, or in Treaty for a Sale of the Lands; 
for a Man may have Reaſon to ſettle for the 
Good of his Wife and Children, and if he 
hath a clear Eſtate, and no Intention to ſell, 
the Settlement muſt be taken to be a good 
one, for that cannot lie under a Suſpicion, 
where there is no Diſcovery made of an In- 
tent to uſe that Settlement to fraudulent Pur- 
poſes at the Time of making it. 


Ir Copies of Court Rolls be ſhewn to style 456. 


prove a cuſtomary 
ſuch Eſtate muſt be proved, otherwiſe it is 
not good; as if the Cuſtom was to be proved 
of intailing Copyholds, you muſt not only 
prove from the Rolls, that there were 
ſuch Intails, but alſo an Enjoyment under 
them accordingly, for the Rolls only ſhew 
that ſuch an Eſtate was limited, and that 
the Intailing of Copyholds was endeayoured 
at, but this doth not prove an Uſage, un- 
leſs the Parties continued in Poſſeſſion un- 
diſturbed under it ; for the Words of Limi- 
tation to a Man and to the Heirs of his 
Body, make a Fee-limple conditional, at 
Common Law, and therefore from the Words 
of the Roll, without Proof of the Uſage, you 
cannot colle& that there was a Cuſtom of 
Intailing, 


Secondly, 


Eſtate, the Enjoyment of 
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8 of che fac Not — in a Treſpaſs 


And firſt we 2 to ew what Pri 


dence- muſt, may or may not be given on 
the . of the Plaintiff. | | 


* conDLY, What Evidence may or may 
not be given: on the Part of the Defendant, 


FirxsT, What Evidence may be given by 
the Plaintiff to prove his Declaration, 


Ir a Min declares in T reſpaſs, and aſſigns 
the Treſpaſs in an Acre of Land, thus but- 
ted and bounded, and gives Evidence of a 
Treſpaſs in half that Acre, it is ſufficient; 
for lince a Man proves the Damage to be 
done within the Bounds alledged in the De- 
claration, he proves what is alledged in as 
much as the Damages only are to be re- 
covered on theſe Allegations, he has ſuffici- 
ently proved that Damage which ought to 
be redreſſed, for a Treſpals in any Part of the 
Acre, is a Treſpaſs i in the Acre, and ſo an- 
ſwers the Declaration. But if a Man declares 
in Ejectment for an Acre thus bounded, and 

roves Title to but half, this is not ſufficient, 


unleſs he diſtinguiſhes the Premiſſes, nor can 


any Execution be had by Delivery of Poſte! 
fion of Part, unleſs that Part be aſcertained, 
for one Part of an Acre may be much better 


and more fruitful than the other. Se 


12 


FS x CY * 
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LI 
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Ir there be two Tenants in Common, and Cre. * 14 
one brings an Action without the other, the 
Defendant cannot take” Advantage of this, 
upon the general Iſſue, but he ought to have 

jeaded it in Abatement; for when the 7" Far. 15 
Plaintiff proves that he had the Poſſeſſion of : Sta. $20. 
the Soil, and that there was a Violation of 
that Poſſeſſion by the Treſpaſs of the De- 
fendant, he proves his. Declaration, for the 
Manner of having or poſſeſſing is not called 
in Queſtion in the Declaration ; whether he 
had it with another or to himſelf alone, *cis 
ſtill + nay N ejus; and if violated by the De- 
fendant, the Plaintiff is to be redreſs'd, and 
tis not. incumbent on him to prove any 
more than what he has alledged, that the 
Cloſe or Field was his own, and that a Treſ- 
paſs was there committed by the Defendant; 
and this is not like the Caſe in Ejectment, 
where a Man declares of a ſole Demiſe, and 
gives in Evidence the Demiſe of Tenants in 
Common ; for there the Plaintiff doth nor 
prove the Title that he hath alledged in the 
Declaration, and ſo fails in his Evidence; 
bur where one Tenant in Common brings 
Treſpaſs, he doth not bring his Writ in the 
Manner the Law requires; for ſince each has 
an undivided Property in Groſs, both ſhould 
have brought their Action of Treſpaſs for the 
Damage to it, and if the Writ be not brought 
in the Manner the Law requires it, the De- 
icndant may plead it in Abatement, 
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11 5 Bur if there be two Tenants in Common, 
La and one brings an Action againſt the other, 


Fri. per Pais 
eck Edit. 396. 


they may take Advantage of this on the 
general Iſſue; as in Treſpaſs, and Not guilty 
pleaded, the Defendant gives in Evidence that 
Bromley was ſeiſed in Fee, and let the Premif. 
ſes to the Plaintiff, and one A. who aſſigned 
the ſame to B. by whoſe: Commandment the 
Defendant entered; and this was allowed to 
be good Evidence for the Defendant on the 
general Iſſue, for this diſproves the Fact al- 
ledged in the Declaration; for by this it ap- 
pw he did not violate the Property of the 

laintiff, he did not enter into a Cloſe that 
was his alone, but into his own Cloſe. 


Ix Treſpaſs for w—_ down a Pew, the 
Evidence was, that the Pew was faſtened to 
the Pillar of the Church with a Chain ; this 
is no good Evidence to prove the Declaration; 
otherwiſe it is if it had been fixed to the 
Pillar by a Nail; for in the one Cafe tis not 
fixed to the Freehold, but in the other it is; 
for whatever is fixed to a Church or Houfe 
is reckoned Part of the Church or Houſe in 
which it is fixed; for the Church is an 


 ' Houſe that conſiſts in its Frame and Building 


of ſeveral diſtin& Materials fixed one in 
another ; whatever. therefore is fixed to the 
Houſe or Church, is a Part of it ; but if it 
be fixed to another Thing that is fixed to the 
Houſe or Church, it may then belong to 
another, for not being immediately fixed to 
the Frame of the Houſe or Church, it can- 
not be reckoned Part of it. 


Ir 


The Lau f Evidence. 239 


Ir a Man recovers in an erroneous Judg: 13 Co. 87, an. 
ment, and Treſpaſs be committed . by a 
Stranger on the Land, and after the Judg- 
ment is reverſed . by Error, yet in Treſpaſs 
brought by the Recoverer, he ſhall give this 
whole Matter in Evidence, and maintain his 
Declaration; for though the Writ of Error 
deſtroys the Judgment between the Parties 
by Relation and Fiction of Law ro advance 
the Right, yet that Fiction of Law ſhall 
not be ſet up to encourage W and dif- 
charge the Treſpaſſer, for the whole Profits 
are recovered by the Plaintiff in the Writ of 
Error againſt — Party that recovered in the 
Judgment, and therefore *ris fit that he 
Dou puniſh all Treſpaſſes, and not pay for 
that which he never received. 
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Ueon Treſpaſs brought againſt 4. upon Claytos 33, 
Evidence that the Hogs of B. were kept in 127. Mao 
the Defendant's Yard, (adjoining to the Land 
of the Plaintiff) by the Servant of B. and yet 
it was allowed that this Evidence did main- 
tain the Declaration againſt A. 


So in Treſpaſs againſt A. Evidence given © u gn E. 
of Agiſtment of Beaſts taken into the Land & Eth La. 353, 
of A. and allowed to maintain the Declara- 
tion againſt A, 


For A. in theſe Caſes had a ſpecial Pro- 
perty in the Beaſts, and 'tis by Reaſon of 
that Property the Treſpaſs. is committed, 
and therefore he is juſtly anſwerable for * 


3 


240 Ve Law of Evidence. 
for had not the Beaſts been taken in the 
Ground, they had never broke into the Ground 
adjoining. „ 
1 In Treſpaſs * Quare Clauſum E Demum fre- 


Keb. 787. git & alia enormia ei intulit, upon the Evi- 
Gio: ae 5, dence it appeared that an Injury was offered 
to the Plaintiff's Daughter, and it was allow- 
ed that any Matter that aroſe ex turpi cauſa 
might be given in Evidence upon the general 


Declaration of || alia enormia ei intulit; but any 


other Matter that doth not ariſe + ex turpj 
cauſa could not be given in Evidence on the 
general Declaration of || alia enormia ei intulit, 
but it ought to have been expreſly ſet forth 
in the Declaration, or elfe nothing could be 
given in Evidence thereunto relating; for it 
doth not ſeem. to * with Modeſty to ex- 
preſs the Manner of any indecent Commerce, 
but all ſuch Things muſt be more properly 
hid under general Words, and * may 
be fitly given in Evidence on the || alia enor- 
mia ei intulit. Wy, 3 


Tri, per Pas, Ix a Man declares of Treſpaſs in a certain 
Sin 400 Cloſe abuttant Þ ſuper quoddam Molendin in 
125. ® Tenura J. S. if the Plaintiff does not prove his 
- 677- Abuttals, he is gone; and beauſe be could 
F. 227. pl. 3g. not prove that the Mill was in the Tenure 
of J. S. the Jury being at Bar was diſchar- 

ged; for he fails in his Proof becauſe he doth 

not prove it to be the Cloſe diſtinguiſhed and 

deſcribed in the Declaration, and ſo it doth 

| *® Wherefore he broke his Cloſe and Nenſe, and other Enormities did 


to bim. From an indecent Bebawiour, || Other Erormities did ts 
bis f Upona certain Mill in the Tenure of. 


not 
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not appear that there M Hg in the 
Cloſe he has deſcribed. 


Ir in Ejectment the Plaintiff declares for a 3 Mod. 36. 
Manor, he muſt prove the Attorament of the Roi . 
Tenants; for a Manor conſiſts partly in De- Salk. 90, 91. 
meſnes and partly in Services; without Ser- — 
vices there is no Manor, and without Attorn- 


ment there 1s no Service. 


Ix Treſpaſs upon the Caſe againſt the Style 335. 
Defendant for digging a Hole in the Way, 
whereby his Harſe fell in, to his Damage; 
if the Plaintiff doth not prove the Way, and 
that the Defendant dug the Hole, he fails in 
his Proof of his Declaration. 


Ir Treſpaſs were done the 4th of May, and Ce — 
the Plaintiff alledges the ſame to be done; : 
the 5th of May, or the 1ſt of May, when ff. * 
no Treſpaſs was done, yet if upon the Evi- L. E. 236. pl. sa. 
dence it falls out that the Treſpaſs was done 1. p Pas, 
before the Action brought, it ſufficeth; for s EA. 394. 
the Time of the Injury is no more a material 
Part of any Injury than it is of a Contract; 
and therefore whether there is an Injury 
done or not is the Queſtion, and not when 
it is done; but if there was no Injury done 
at the Time of the Action brought, then had 
the Plaintiff no Cauſe of Complaint, and ſo 
the Action at the Time it was brought was 
wholly groundleſs. | 


Ir a Man be ſaid ro aſſume the 4th — Srage 
May, and he * then proved to be dead, iſh, yer Ho. 
R and 


. 
— 


22 


hwy we 3 ITED - . = 
— EDD 
_ Ps . * 2 2 — he 
1 fa l 8 — 
— » . 3 
a a.” Do's E * I» *«.. F. 
OED” _=_a - "2. _ _ y 


—— 
— 
= 


__ — 


. oo ; 
iS... 4. 
& * —_ 


—— 


— — | 


— — 


4 8 * — 
ow WL " . T 
wag —:* *.. — * 
as n 
2 q — — 23 * 


1 
% * f A | Foy - 
HEN 
— << ©_—_— —— 


8 
— K — 


we ty _ R 
a N IT: * ay N 2 * 
F · - 2-_) Leon own co + - 


2 — 


r 


* * = ” 
* „ 


— xm. 


8 
n 


* 
. 


4 = ws 
: 7 "IE 


„ 
< 
— 


ES 


CIC. . * 
* Y 8 
£ 2 . 
OS - 2 ” . 
2 * <-> - > 2 
— —ö44—ä — — * — — — * 2 = — * 


o — - - —ů — - —— __ <>. - 
2 — 8 4 
5 s 4 2 * 17 1 * 
— * * 8 22 —— 4 
2 — — 


242 


£ Co. 116. 


Gou!ldſb. 189, 


190. 
Moor 394+ 395- 
Cro. E. El. 460, 
461. 


The Lat of Evidence. 
and the Party be proved to aſſume another 
Day, it ſaffcerh. But if a Man. bring Treſ- 


paſs againſt another, and lay it to be done the 
4th of May, and the Party is proved to be 


dead, this diſcharges the Action, for a per- 


ſonal Action that complains of a Wrong done, 
dies with the Perſon. 


In an Action on the Cuſtom for ſafe Car- 
riage, Evidence ot the Delivery and Charge 
to carry them ſafe, good, without ſayin 
whither, becauſe it ſhall be intended to the 
Place where he uſually came. Ls 


IN an Action for ſafe Carriage, if no Price 
be ſet, it ſhall be intended for the common 
Price; but if a ſpecial Agreement be fer out 
to carry for 4 5. an hundred, it muſt be proved 
that che common Rate is to carry for 45. an 
hundred. | 


Secondly, Evidence on Not Ree for the 
Detendant in Treſpaſs. 


Tux Defendant inay prevail in this lie 


Frxsr, By making Title to the "Hort 
for then he farisfies the Declaration, for be 
proves that he did not enter into the Plain- 
tiff's Cloſe, but his own ; and conſequently 
that is a very juſt Diſproof of the Plainciff's 
Declaration. 


SEconvDLy, By making Title to the Pro- 


fits of the Land when he hath no Title . 
che 


The Law of Evidence. 

the Land itſelf z as this alſo falſifies the De- 
claration, for hereby the Defendant did not 
beat down the Plaintiff's Corn, but entered 
to take his on; and if the Defendant proves 
the Corn to be his own, the taking of it is 
no Manner of Treipaſs to the Plaintiff, and 
ſo the Defendant hath diſproved the Fact laid 
in the Declaration: Now the general Rule is, 
that where a Man hath an uncertain Intereſt 
and ſows the Land, and his Eſtate deter- 
mines, yet he hath a Title to the Corn that 
he hath ſown on the Land, though the Pro- 
perty of the Land is altered. 


Ap this upon theſe three Reaſons. 


FirsT, Becauſe it is a publick Benefit that 
the Lands ſhould be ſown and cultivated, 
and all Things that tend to Plenty and In- 
creaſe ought to have the uttermoſt Security 
that the Law can give it; for hence it 1s fit 
that they ſhould ſuppoſe a Property in the 
Corn diſtin& from that of the Soil, and that 
this Property ſhould be at the entire Diſpoſal 
of the Owner diſtin& and ſeparate from the 
Land, that all Encouragement poſſible might 
be given to Tillage, and that no Man might 
decline Cultivation under this Fear, leſt the 
Profits ſhouid be ſwallowed by any Perſon 
that he diſliked. 


SECONDLY, When any Perſon hath ſown, 
he hath gained a ſpecial Froperty in the 
Corn by his Labour and Induſtry, and there- 

* fore 


244 


The Law of Evidlente. 
fore though his Property in the Soil changes, 
yet the Property of his Labour remains; and 
this ariſes from the natural Conſideration of 
Property which was at firſt derived from La- 
bour; for a Man's own Actions are moſt pro- 


perly his own, and from thence all Owner- 


ſhip begins; for the very Value of the Soil 
is not more froin the natural Product than 
from the Labour and Induſtry that Men have 
employed in their Cultivation z which will 
very plainly appear by conſidering the Dif- 
terence between that in England and that in 
the Weſt Indies: If alſo over and above the 
natural Product of a cultivated Soil, Corn till 
adds a further Value ro the Land, that the 
Value of the Land producing Corn ſurmounts 
the Value of a natural Product from another 
cultivated Soil, as much as that doth the Pro- 
duct of waſte and barren Soil, it follows that 
there ought to be another Property in the Corn 
diſtin&t from that of the Land, in as much 
as there is a Labour in the acquiring and 
ſowing the Corn diſtinct from the Labour 
whereby the Land was at firſt occupied and 
gotten; alſo there is a diſtin Charge in 
towing the Corn from the Money whereby 
the Land was purchaſed ; from thence the 


Law in following Nature doth erect a diſtinct 
Property in the Corn different from the 


Soil. 


THIRDLY, There is a Property in the 
Corn diſtinct from the Soil before the Corn 
is committed to the Earth, and that Pro- 

perty 


The Law of Evidence. 


perty is not loſt by ſowing it in a Man's 


own Soil: For I cannot loſe the Property of 
what is my own by putting it in a = 
which is my own alſo; but if I ſow my 
Corn in another Man's Soil, it ceaſes to be 
mine, in as much as I ſet it in the Place of 
the natural Product of his Soil, and there- 
fore it muſt belong to the Owner as the na- 
tural Product of the Soil, did; and were it 
otherwiſe, Men would break in upon other 
Peoples Grounds and ſow them, and keep 
Men out from the Diſpoſal of their own 
Eſtates, and thereby they would raiſe a Pro- 
perty to themſelves from another's Eſtate, 
and put the Owner to the Trouble of con- 
troverting it; becauſe a Man expects a year- 
ly Return of the Corn which he , ſows, it is 
reckoned Part of his perſonal Eſtate as the 
Corn itſelf was before it was ſown. Bur 
otherwiſe of Timber Trees planted, for they 
mult be ſuppoſed to be annexed to the Soil, 
ſince they were planted with the Proſpect 
that they could not come to be of Ulc till 
many Generations afterwards. 


Ir Tenant for Life ſows the Land and co. I. «5. b. 


dies, his Fxecutors ſhall have the Corn, an 


in Remainder, and if Treſpaſs be brought 
there 1s good Evidence to diicharge the De- 
tendant Not guilty. 


q 5 Co. 116. 
: | . Rol. Alu. 726, 
they may take it from off the Ground of him 5273. 

2 Duiſt. 213. 
2 Iuſt. 81. 


So it is if Tenant at Will ſows the Land, c. 1. 55. 


and the Leſſor determines his V ul. 
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Rol. Abr. 727. 


Ibid. 726. 


5 Co. 116. b. 
Cro. Eliz. ., 69, 
Moor 394- 


2 Inſt. 81, 
Co. Lit. 55. 
5 Co. 116. 
Gouldſ. 189. 


5 Co. 116. 
Golgi, oo. 
Moor 304. 
Rol. Abr. 726. 


The Law of Evidence. 


Bur if Tenant at Will determine the Will 
by any Act of his own, he ſhall not have 
the Corn ſown; for when he determines his 
Will, the Intereſt is in another, and there. 


fore he can no more reap the Increaſe of his 


Corn, than if he had ſowed in another Man's 
Gaound, the Corn growing in'the Mean Time 
hindering the Owner from all natural Increaſe, 
and therefore to determine the Will is to re- 
linquiſh the Corn, for to leave the Land is 
to leave the Profits of it. 


So if Feme Copyholder have Land“ du- 
rante viduitate and marry, the Huſband ſhall 


not have the Corn, but the Lord; becauſe ſhe 
has determined the Eſtate by her own Will. 


Bur if the Eſtate be determined by a com- 
pulſory, and not by a voluntary Act, there 
the Property of the Corn doth not alter and 
go to him that hath Intereſt in the Land, 
for the Law is, and ought to be ſo tender 
of every Man's Property, that he ſhall not 
be reckoned to part with it without a plain 
voluntary Act of his own Will, and con- 
ſequently the Perſon who had the Property 
in the Corn ſhall not be ſuppoſed to quit it 
unleſs he doth ſome voluntary Act whereby 
he determines his own Eſtate in the Lands, 
and thereby parts with them. 


THEREFORE if a Leaſe be made to Baron 
and Feme during the Coverture, and they be 


During her N idætobeod. q 5 4 
worce 


divorced 4 Cauſa Precontrat?, yet ſhall the 
Baron have the Corn ſown, becauſe the Mar- 
riage determines by Compulſion. 


So if Tenant at Will be outlawed, this 5 Co. 116. 
determines the Will, becauſe he hath forfeit- * 
ed all Contracts; but this being by Compul- 
ſion, the Property of the Corn doth not go 
to the Leſſor, but to the King, to whom 
all his Chattels are forfeited. 


Bur if a Leaſe were made till the Te- 5 166. 
nant did Waſte, and the Tenant doth Waſte; Rol. Abr. 526. 
he ſhall not afterwards have the Corn ſown, 
for here he determines his Leaſe by a volun- 
tary Act of his own. 


Ir a Man makes a Leaſe at Will, and the 5 Co. 126. 
Leſſor be outlawed, whereby the Will is 
determined, yet ſhall! the Leſſce have the 
Corn ſown, and not the King ; for here was 
no Act of the Leſſee to determine the Will, 
or to alter the Property. 


Ir Tenant for Life, or at Will, forfeit or Could 1g. 


Cro. EI. 469. 
break a Condition, they ſhall not have the g Ab., — 


Corn ſown, for this is a voluntary Act with- 
in their own Power. 


Bur if a Woman who hath an Eſtate du- gour, 189. 


ring Viduity makes a Leaſe for Years, and Rel. Ab.. 22. 


the Leſſee ſows the Land, and then the Wo- 
man marries, yet ſhall the Leſſce have the 
Corn, for the Act of the Leſſor, after the 


} By Reaſon ef a Precontratt᷑. 


R 4 Leaſe 
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2 Inſt. 89. 


20 H. 3. c. 2. 
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Co. Lit. 5 LO 


Rol. Abr. 727. 
But quære. 


Co. Lit. 55. 


Ae. . 
1 45 
. 9 


The Law of. Evidence. 


Leaſe made, cannot alter the Property of the 
Leſſee, for a Man's Property once lawfully 
veſted in him cannot be deveſted out of him 
by the Act of another. 


IT ſeems alſo in Common Law, that if 
Tenant in Dower die, her Executors ſhould 
have the Corn, for the - Statute of Merton, 
which gives the Power to deviſe it, was only 
made in Affirmance of the Common Law. 


Ir a Man dies leaving Iſſue a Daughter, his 
Wife being Þ privement enſeint of a Son, and 
the Daughter enters and ſows the Land, and 
then a Son 1s born, ſhe ſhall have the Corn. 


Ir the Huſband ſows the Land of his Wife, 
and the Wife dies, he ſhall have the Profits. 


Two Joint Tenants, one of them dies, the 
Corn ſown goes to the Survivor, and the 
Moiety ſhall not go to the Executors of the 
Deceaſed. for they are ſuppoſed to carry on 
the Cultivation of the Soil by a Joint Stock, 
and in all Joint Stocks, except Merchants, 
there is a Survivorſhip. 


Ir Huſband and Wife are Joint Tenants, 
and the Huſband ſows the Land and dies, 
the Corn ſhall go to the Executor of the 
Huſband; for this Land is not cultivated 
by a Joint Stock, but is wholly the Corn of 


the Huſband, which Property ſeems not to 
be intirely loſt by committing it to their 


1 Privily enſeint. 


Joint 


The Law of Evllente. 
Joint Poſſeſſion, no more tha if it had been 
ſown in che Land of the Wife only. 


Is a Woman ſeiſed in Fee or for Life Rel. Abr. 727. 


ſows the Land, and then takes a Huſband, 
and he dies before the Severance, the Wife 
ſhall have the Profits, and not the Executors 
of the Huſband; for the Corn committed 
to the Ground is a Chattel real, that is an- 
nexed and belonging to the Freehold, and 
not a Chattel perſonal annexed to and tranſ- 
ferred, and therefore without the Huſband's 
Diſpoſition of it during his Life, it belongs 
to the Wife and not to the Huſband. 


Ir a Baron ſows the Land and dies before Bra. g6. 
Severance, the Wife ſhall have the third Ko. An.. 757: 


Part of the Land fo ſown for her Dower ; for 
if a Man hath all Corn Land, ſhe ſhall not 
{tay for her Subſiſtence for a whole Year till 
the Corn be removed, and from hence it was 
doubted at Common Law, if the Widow 
ſowed the Land whereof ſhe was endowed, 
whether her Executors or the Heir ſhould 
have the Corn ſown. 


Ir a Man ſeiſed in Fee ſows Copy hold Rol. Abr. 71. 


Lands and ſurrenders them to the Uſe of his 
Wife, and dies before the Severance, it ſeems 
that the Wife ſhall have the Corn, and not 
the Executors of the Huſband ; for this is a 
Diſpoſition of the Corn, that deing appurte- 
nant to the Land, and ſince the Huſband 
hath diſpoſed of it during his Life, it can- 
not go to his Executors. 


Ir 
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Co. Lit. 55. 
Rol. Abr. 727. 


Hob. 1 32. 


H. b. t 32. 
Rol. Abr. 727. 


Objection. 


Anſwer. 


Ti * Law of Eeiduits. 


I p Tenant by. Statute Merchant fows the 
Ground, and after is fatisfied by ſome caſual 
Profit, yet he ſhall have the Corn. 


Ir a Man ſows his Ground and dies before 
Severance, the Corn goes to the Executors 
and not to the Heir. | 


Ir A. ſeiſed in Fee of Land ſows it, and 
then conveys to B. for Life, the Remainder 


to C. for Life, and B. dies before the Corn 


15 reaped, C. ſhall have it, and not the Ex- 
ecutors of B. for B. had not the Property of 
this Corn from his own Charge and Induſtry, 
but merely by the Donation of A. the Corn 
appertaining to the Land that was given, and 
for the ſame Reaſon, and by Force of the 
ſame Donation that B. had his Corn, C. is to 
have it after the Death of B. 


Bu T why doth the Corn paſs to the Donee 
as appertaining to the Soil, when the Pro- 
perty of the Soil alters; and yet ſhall not 
deſcend to the Heir as appertaining to the 
Soil, when the Property of the Soil remains 
in the firſt Owner ? 


Every Man's Donation being taken moſt 
ſtrongly againſt himſelf, ſhall paſs not only 
the Land itſelf, but the Chattels that belong 
to the Land; but no Chattels can deſcend to 
the Heir; they g go to the Executor. Why 
this is accounted a Chattel we have ſhewn 
already. 

A. ſeiſed 


— - 


* 9 — yy = 
-. 4 
1 7 
—— — 


= 
—_— 


The Law of Evidence. 251 


P 2 
* — 8 — — + "mnt _ 


. * 
= >» AS. : 


A. ſeiſed in Fee ſows the. Land and de- Wiach 31. 
viſes it to B. for Life, Remainder to C. 

B. ſhall have the Corn ſown, and not the 
Executors of A. for B. the Deviſee, in rela- 

tion to the Chattels belonging to the Land, 

is put in the Place of the Executors by the 

Words of the Will; but if B. dies before 
Severance, C. ſhall have it. 


TEN ANT for Life, Remainder in Fee, ; Co. 85. 
Tenant for Life lets the Land for Years, 6k = 
Leſſee for Years is ouſted, and Tenant for 3 
Life diſſeiſed, and the Diſſeiſor lets the: Ina. 87. 
Land for Years, and the Leſſee of the Diſ. Govldl. 143. 
ſeiſor ſows it, and the Tenant for Life dies,“ 
the Tenant for Years of the Diſſeiſor ſhall 
have that Crop ſown, and not the Remain- 
der Man ; for the Tenant for Years of the 
Diſſeifor hath Right to the Profits that he 
hath ſown againſt any Perſon but him who 
had Right to the Land itſelf, and that was 
the Leſſee of Tenant for Life, and he ſhould 
recover againſt the Leſſee of the Diſſeiſor all 
the Profits that he made of the Lands, and 
therefore the Remainder Man cannot recover 
any Part of it, for then the Leſſee of the 
Diſſeiſor ſhould be doubly charged. 
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Ir A. ſeiſed in Fee ſows Land, and gives Hob. 132. 
it to B. for Life, Remainder to C. for Life, 
and they both die before Severance, it ſhall 
go to A. for when the Force of the Dona- 


tion ceaſes, the Property returns where it 
was. 


Ir 


252 The Law of Evidence. 


Rol. Abr. 723. Ir Tenant for Life ſows any Grain or 


Co. Li. 55. Roots of annual Profit, they go to his Execu- 
tors, and not to him in Remainder. * Cauſa 
qua ſupra. . 
' Ir he plants Oak, they go to the Remain- 
der to Man. Cauſa qua ſupra. 
Oo. Lit. 56. Ir he increaſes the natural Product either 


Kor. Abr. 727* by trenching or by ſowing of Hay: ſced, this 


ſhall go to him in Remainder, for his Exe- 
cutors have no Property in the natural Pro- 
duct, and Improvement is undiſtinguiſhable 
from the natural Product. 


oro. Car. 515 Bur Hops reared on ancient Stocks ſhall 
go to the Executor of Tenant for Life, and 
not to the Remainder Man, for the Poles, 
the Hills, and the Dung, whereby the Pro- 
duct is made, are the proper Chattels of 
Tenant for Life ; otherwiſe of Garden Roots 
that cannot be taken up without digging the 

Co. Lit. 55 Soil of the Heir. 


Noy 149. Wnokvr R hath the Property of the Corn 
Kelw. 159. b. . „ * . 8 
9 may give it in Evidence on Not guilty, or 


Co. Lit. 46. may maintain a Treſpaſs Quare Clauſum 
ver * fregit, for to that Purpoſe the Soil is his. 


let General =  TJpow Not guilty in Treſpaſs, the Defen- 
dant cannot give a Licence in Evidence, for 

this ſuppoſes the Act to be done and juſti- 

fies its Lawfulneſs, and all ſuch Matters 


* For the Reaſon above. I Wherefore he broke bis Cloſe. 
ought 


MS > a Ms 


The. Lam of Evidence. 
ought firſt to be exhibited to the Court to 
judge of. | 


So on Not guilty the Defendant cannot Ce. Lit. 283.) 


give in Evidence the Detect of Incloſures, 
tor the ſame, Reaſon. 


In Treſpaſs on Not guilty the Defendant gy Ea. 33g. 
ves Evidence that he came into the Plain- L. E. 225. pl.35. 


uff's Ground to glean ; this ought to have 
been pleaded, for it confeſſes the Act of 
Treſpals, and juſtifies it as an Act lawful for 
him to do; and therefore it ought to be firſt 
exhibited to the Court to judge of, whether 
it be lawful or not; but if it had. been plead- 
ed, it had been a ſufficient Juſtification, for 
by the Cuſtom of England the Poor are al- 
lowed to glean after the Harveſt, which 
Cuſtom ſcems to be built on a Part of the 
Jewiſh Law that allowed the Poor to glean, 
and made the Harvelt a general Time of 
Rejoicing. 


In Treſpaſs on Not guilty the Defendant T: 
cannot give in Evidence that he came into 
the Plaintiff's Cloſe to take his own Horſe, 
but this ought to have been pleaded ; and on 
ſuch a Plea that the Defendant came to take 
his own Horſe, the Evidence was that the 
Plaintiff, as Lady of the Manor, took the 
Defendant's Horſe as an Eſtray, and the 
Defendant took him away after he had been 
cry'd and marked, without paying for his 
Meat; and *twas ruled that this taking was 
well enough, and the Plaintiff has an Action 


on the Caſe for his Meat; for the Property 
J of 


Tri. per Peis, 
th Edit. 395. 


Co. Lit. 57. 


The Law of Evidence. 
of the Horſe is ſtill in the Defendant till the 
Year and Day are paſt, and when a Man 
hath Property, it is lawful for him to take 
it; for the very Action of Property is Right 
to poſſeſs and uſe zhe Thing which he claims. 


Is Treſpaſs the Defendant cannot give in 
Evidence a Right to a Way, but he ought 
to have pleaded it, and if after pleading he 
ſhews in Evidence a Right to the'Way by 
Grant over the Plaintiff's Ground from ſuch 
a Place to ſuch a Place, though the Defen- 
dant afterwards purchaſes more Ground, 
whereby he makes a further Uſe of the Way, 
yet it is well enough and within the Grant; 
for if I go but between the ſame Towns 1 
may afterwards paſs whereſoever ] pleaſe. 


Iv Treſpaſs all the Defendants muſt be 
Principals, for no Man can, by commanding 
a Treſpaſs, give any Man Authority to do it, 
therefore no Man is guilty but he that acts in 
it, and any other Perſon is not guilty at all; 
but in Felony the very commanding it is un- 
lawful, for whoever is at the Act is a remote 
Cauſe of the Felony, and ſo ought to be pu- 
niſhed where the Act requires an Example 
din Terrorem; for formerly the very Intent of 
Murder was Murder, and ſo the Party was 
puniſhed as a Murderer: After that altered, 
becauſe it was not thought reaſonable that the 
Party ſhould be puniſhed unleſs the Act fol- 
lowed, and from thence came the Notion of 
Principal and Acceſſary; but in Treaſon the 


& As a Terror, #.- 
Intent 


The Law of Evidence. 
Intent is ſtill Treaſon, and therefore they are 
all Principals; and in Treſpaſs, the Intent to 


treſpaſs was ever reckoned a Treſpaſs, and 
therefore there are no Acceſſaries. 


255 


In Treſpaſs for the Meſne Profits is the Sid. 239. 


Recovery in Ejectment, the Defendant can- ; 


not inſiſt upon any Title that was over-ruled 

on the Trial in Ejectment, for once ſettling 
the Title ſhall be concluſive to the ſame 
Parties ever after, to avoid the Trouble and 


ri. per Pais, 
th Edit. 396, 


Charge in Contention; but if the Defendant 


make a new Title, he ought to be heard, 
for the Defendant ought not to pay any Mo- 
ney in his own Wrong where he hath a 
Title. 


Ta ner ass of Aſſault and Wounding, the m1. 358. 


Defendant pleads * Non cul. as to the Vi et 
Armis, and as to the Aſſault he makes juſti- 
fication of molliter manum impoſuit ; the 
Juſtification ſhall be firſt tried, and then the 
i et Armis; for poſſibly the uſing of Force 
may be in his own Defence, and therefore 
juſt and lawful, and ſuch a Force as the 
Law doth not oblige him to defend, and 
therefore that ought to appear firſt on the 
Juſtification ; bur if the Iſſue of * Non cul. had 
been to the Wounding, then the Plea might 
have been firſt tried, becauſe he doth not 
pretend to juſtify the Act, and ſo it might 
very ge be tried firſt whether it were 
or nßo. 


* Not guilty. + Farce f Arms. t Putting tis Handi 
terily upon bim. 


IN 
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The Law of Evidence. 


In Aſſault and Battery the Defendant 
ought to plead that it was his own Aſſault, 
and cannot. give it in Evidence on the gene- 
ral Iſſue: It the Defendant pleads that it was 
his own Aſſault, and proves, that the Plain- 
tiff bent his Fiſt at him, or that he laid his 
Hand to his Sword, this is Proof of an Aſ- 
ſault; for where any Man ſhews Signs of 
Violence, 'tis a ſufficient Provocation to reſiſt 
in his own Defence, and the Defendant need 
nat ſtay till a Blow is actually given, before 
he provides for his own Defence, for then it 


may be too late to make any Reſiſtance. 


2 Keb. 545. 
L. E. 235. pl. 60. 


Bur if a Man clenches his Fiſt, or lays 
Hands upon his Sword, with this Declara- 
tion, That were it not Aſſizes Time he would 
tell the Plaintiff more of his Mind; this is 
no Aſſault, becauſe he declares his Intent 
not to aſſault, and then his clenching his 
Fiſt and laying his Hand upon his Sword, 
cannot be reckoned any Signs of a Deſign 
of Violence, but only of Paſſion ; for his 
bare Actions are not to be taken as Signs of 
his Mind, when he hath in Words expreſſed 


himſelf to the contrary. 


Ir a Man punch another with his Elbow 
in earneſt Diſcourſe, this is no Aſſault, for 
tis no Sign of Violence intended, or of any 
Hurt, and therefore doth not call for De- 
fence, nor is it neceſſary that it ſhould be 
obviated by a Reſiſtance. | 


Is 


The Law of Evidence, 


In an Action for falſe Impriſonment on bia. 


Not guilty, the Defendant gives in Evidence 
that he took the Plaintiff by virtue of a 
Warrant ffom a Juftice of Peace; and this 


is within the Statute of 7 Fac. c. 5. though 7 Jac e. g. 


the Defendant be no Officer, for it ſays, any 
others that do any Thing by virtue of the 
Command of the Juſtice of Peace. | 


Ir the Defendant be no Officer, he is not Tri. per Pais 


bound to execute his Warrant, becauſe the“ 


Juſtices have no Power to compel an Execu- 
tion but on their own Officers, who are put 
in and hable to execute the Buſineſs of Juſ- 
tice ; but the Defendant may juſtify the do- 
ing the Thing which the Juſtice hath Com- 
miſſion to, as a Servant to the Juſtice of 
Peace, for the Juſtice may execute his War- 
rants by his own Servants if he pleaſes; ſo a 
Conſtable is not compellable to execute a 
Warrant out of his own Liberty, becauſe 
he is only appointed by the Law as an Of- 
ficer to keep the Peace within that Diſtrict 
only, but he may execute any Warrant where 
the Juſtice hath Commiſſion, as any private 
Man may do. | 


Tv Treſpaſs the Defendant muſt juſtify by cut. 54. 


Reaſon of a Preſcription, but cannot give it 
in Evidence on Not guilty : If the Defendant 
juſtify by a Preſcription to tether * Ei & 
Boves, he may give in Evidence the tethering 
of Mares and Cows, for the Feminine Gender 
are within the Words of the Preſcription. 


* Hicrſes ard Oxen, 
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333 | The Law of Evidence. 


Leon. 3or. In Treſpaſs upon Not guilty the Defen- 
an may give in Heiden os the Right 
2 Rol. Rep. 682. of Freehold was in J. S. and he entered by 
his Commandment ; for if the Defendant en- 
ters by the Command of F. S. tis the ſame 
as if J. S. had entered, and conſequently, 
if J. S. hath the Right, the Eſtate is veſted 
in him by the Entry, and conſequently, the 
Detendant is no Treſpaſſer on the Plaintiff, 
and by ſuch Evidence as this he plainly fal- 
ſifies the Declaration of the Plaintiff, for he 
proves that he did not break his Cloſe as the 
Declaration ſets forth; *tis therefore proper 


for the general Iſſue. 


LE 


I. Vent. ret THERE is a great Difference between 
rs Torts and Contracts. When the Action is 
upon a Tort, one may be found guilty and 
the reſt acquitted ; and when the Action is 
brought upon a Contract, all or none mult 
be found Debtors; for every Treſpaſs is of 
its own Nature joint and ſeveral, for I may 
charge the Defendants under this Relation, 
as they aided and aſſiſted one another, or as 
each by his own proper Force committed the 
Injury, fo that every Treſpaſs is in the very 
Allegation ſeveral as well as joint, - for it 
ſuppoſes a Man to have uſed his own proper 
Force as well as to have aſſiſted his Com- 
panion ; and if a Man be found guilty of one 
Part of the Charge, but not of the other, 
yet the Injury ought to be redreſs'd ; but a 
Contract may be joint only and not ſeveral, 


-and when a Man declares of a joint — 
an 


4 
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and proves a ſeveral one, he doth not prove 


the fame Contract that he hath edged in 
his Declaration. 


In an Action on the Caſe brought againſt Bendl.28.pl.72, 
an Inn-keeper for ſuffering the Goods of the . 75% ® 
Plaintiff his Gueſt to be taken out of his 5 165 29. 
Houſe, and upon Not guilty pleaded, the f., 6, 
Defendant may give in Evidence that he told L. E. 185. gl.z6 
the Plaintiff that his Houſe was full, and | 

. that he could not lodge him, and that not- 

withſtanding the Plaintiff went in and lodged 

. in his Houſe; for this Evidence falſifies the 

Declaration, for it proves that there was no 

Injury done to the Plaintiff as Gueſt to the 

Defendant, 


OE 
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| Thirdly, The Iſſue of Not guilty in Trover. 


— 


Ox this Iſſue two Things are to be 
proved ; 


Fir, The Property. 
Secondly, The Converſion. 
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FixsT, The Trover, that is the Finding Sad A. 6 
that the Goods came to the Plaintiff's Hands, 
and were in his Poſſeſſion. 


EIS 


In Trover againſt Huſband and Wife, the wia. 
proving of the Goods in the Poſſeſſion of the 
Wife is ſufficient, for their Property is but 
one, and the Poſſeſſion of the Wife is the 
Poſſeſſion of the Huſband alſo. ' 
S 2 F 
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2 Bulſt. 311, Ix Goods be delivered by the Owner to 
ov A. to keep, and he converts them to his 
own Uſe, this is ſufficient Evidence of a 

| Trover, for though he comes by the Poſſeſ. 


"OY K+ 4 
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ſion never ſo lawfully, yet if he converts 
„ another Man's Property, the Owner muſt be . 
redreſs'd. | 
4 Cro. Jae. 244 So if Goods be pawned, and the Owner 
Hf 2 Dany, Abr. 28. tender the Money, and the Bailee refuſes to ' 
"4 - +24. apa deliver them, this is Evidence of a Trover, 
1 Bult. 29, for when any Man has a naked Poſſeſſion 
4 Noy 137 without a Right of converting thoſe Goods 
the Party may bring Trover, for the Words 
of the Declaration are, Ad manus & Poſſe- 
fionem per Inventionem devenerunt ; ſo that : 
coming to his Poſſeſſion is the material Part | 
of the Charge, and if the Plaintiff proves 
.that they came to his Poſſeſſion any other 
Way, it ſuffices; for *tis enough for the 
Defendant to ſay, that he had the Goods, ; 
though not Þ per Inventionem, no more than 
to ſay that a Bond is his Deed, and deny the ; 
Date. | 
Secondly, Converſion. ; 
10 Co. 66, 37. Ir a Man requeſt his Goods, and the Per- 
2 Bug. 14. fon who has the Poſſeſſion denies to deliver { 
Cro. El 97-495: them, this is good Evidence of a Conver- c 
Gro. E. ſion; for to what End ſhould a Man deny 1 
Vent. 301. ; c 


Hol, 187. Rol. Rep. 59, 60, Hutt, 10. 2 Bulſt, 303, 310, 


„ That they came ts the Defendant's Hands and Poſſeſſion by finding. 
+ By finding. 


me 
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me my own, if he himſelf did not make uſe 
of it; ſo that upon ſuch Evidence as this, 
it is to be preſumed that the Defendant hath 
converted them to his own Uſe. 


Rolls makes a Diſtinction where Grounds — an 5. 
came to the Defendant's Poſſeſſion by his own Moor 460. * 
AR, and where by the Bailment of the Plain- 
tiff; and that in the firſt Caſe, a Requeſt and 
Denial is a Converſion, but not in the laſt Caſe; ' 
but his does not ſeem to be Law; for in 
both Caſes the Requeſt and Denial is no Con- 


verſion, but only Evidence of a Converſion, 


Bor though the Requeſt and Denial be 12 Co. 56, 57. 
Evidence to a Jury of a Converſion, yet it is Co. El. 495. 
no Converſion; for the Jury are Judges of ING 
probable and improbable, and they, on the * Keno 7. 
Circumſtances mentioned, may think it ra- . 
ther probable that there was a Converſion cr. Car. 262. 
than otherwiſe ; but if the Jury refer theſe ? Sk. 555- 
Circumſtances to the Court, the Court can- Dane. es 
not adjudge that there is a Converſion, for ER ; 
the Court are not Judges of the Probability 3 Mol. 2. 
of a Fact, but of the Law; and there are 5% 42% 
not thoſe Circumſtances that do neceſſarily 2 Show. 161, 
amount to a Converſion, though they are 7% 
ſuch Circumſtances as would make a reaſon- 
able Man believe that there was a Conver- 
ſion, for the bare denying of the Thing with- 
cut uſing of it, is not in Law a Converſion of 
it to my Uſe; for a Denial * ex vi ſermini 


doth not amount to an uſing of the Thing 
* From the Term itſelf, | 
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demanded, - it only makes a Preſumption of 
Fact, that I have uſed it. < 1-9 


2 Bulft. 314. Ir Trover be for bare Money, and a Re. 

Kol, Rep. 13% queſt and Denial be proved, this is fo ſtrong 
a Preſumption of the Converſion, that no- 
thing can be proved to the contrary ; for the 
Preſumption muſt ſtand till the contrary be 
proved, and the contrary to this Preſump. 
tion can never be proved, for all Money 
being exactly alike, that the individual Mo- 
ney found was not converted can never be 
proved. F | | 


bid. Bor if Trover be for Money in a Bag, 

though the Defendant doth deny to deliver 

it, yet he may prove that. there was no Con- 

verſion, for if he lays the individual Money 

ſealed in the Bag in the Place where he firſt 

had it, and hath Witneſſes of its Continuance 

there without Removal, this is no Conver- 

ſion, and ſuch Evidence will deſtroy the 
Preſumption that aroſe from his Denial. 


2Rol, Abr. 3ro. So if the Owner requeſts a Man to deliver 
a Beam of Timber, or a Sow of Lead lying 
in his Land, and he denies to do it, this 1s 
prima facie an Evidence of Converſion, tho 
leſs ſtrong, becauſe the Defendant in this 
Caſe could not deliver it without Trouble 
and Charge to himſelf, and that might be 
the Reaſon of his Denial, and not becauſe he 
had applied it to his own Uſe; and in this 
Caſe if the Defendant proves that the Beam 


A. fil. 


or 


= 


SS *T HT a.S THY 


The Law of Evidence. 
or Sow is there ſtill, after his Denial, this 
plainly diſproves his Converſion. 


. WHERE theDefendant hath a general Pro- 
perty, he may give it in Evidence on the 
General Iflue, for the General Iſſue is put- 
ting the Plaintiff to the Proof of the Fact 
laid in the Declaration, Part of which is that 
he hath the Property of the Thing in De- 
mand, and the Defendant converted it to his 
own Uſe; fo that the Plaintiff muſt prove a 
Property in him, and the Defendant may 
prove a better Title in himſelf to falſify that 
Claim; and this is Evidence on the 
General Iſſue, for it diſproves the Fact laid in 
the Declaration, for it proves that the Plaintiff 
had not the Property, and that the Defen- 
dant did not convert it, for no Man can be 
ſaid to convert that which was his own be- 
. þ | - that for the Defendant to make = 

imſelf a general Pro , Is proper on t 
General Ive, a © doth falſify the 
whole Charge of the Declaration. 


263 


Ir a Man take my Horſe and ride him, Rel. Abe. f. 


and re-deliver him to me again, I may have 
an Action of Trover againſt him notwith- 
ſtanding the Re-delivery, for he had him in 
his Poſſeſſion and did convert him to his 
Uſe, and his Re- delivery is only an Evidence 
in Mitigation of the Damage. 


Ir I deliver Goods to a common Carrier Rol. Abr. 6. 


to deliver at ſuch a Place, and theſe Goods 
are ſtolen from the Carrier; this is no Con- 
84 verſion 
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[bid, 


38 El. B. R. 
per Fenner. 
Str. 576. 


Tri. per Pais 4 56. 
Clay . 57. 
L. E. 177. pl 10. 


The Law of Evidence. 
verſion in the Carrier to maintain this Action 
of Trover and. Converſion ; for the ſtealing 
away the Goods can never be reckoned (by 


any Manner of ſenſible ſpeaking) a Conver- 
ſion of Goods to the Carrier's Ule. 


Bur in this Caſe an Action may be brought 
on the Cuſtom of England, that Carriers 
ſhould ſafely keep all the Goods that are de- 
livered to them; and this Evidence will 
maintain that Action. | | 


Tux King's Purveyor takes Beds and ap- 
points the King's Servants to lie in them; 
this is no Converſion to his own Uſe, but to 
the Uſe of the King, and therefore may be 
given in Evidence to diſcharge the Defen- 
dant in an Action of Trover. 


Ir the Nature of the Thing be altered, this 
is good Evidence of the Converſion; as if 
Leather be taken and made into Shoes; but 
this is no good Evidence on the Writ of De- 
tinue, where the Demand of the Thing is in 
Specie, and where no Converſion is alledged. 


OaTs were taken from the Owner and 
carried to the Mill to make into Meal, and 
before it was done the Owner comes and pro- 
hibits the Miller, who notwithſtanding pro- 
ceeds to grind it; this is a Converſion in the 
Miller, for it is an Alteration of the Property 
by him in whoſe Poſſeſſion it 1s, contrary to 


the Will of the Owner, 


t 


A May 
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A Man lends his Horſe to a ſpecial Pur- Ti. per Pas 
poſe and the Defendant abuſes him, this is nal 
no Evidence to maintain Trover, for though 
the Horſe be abuſed in the Journey, this is 
not a Converſion to the Defendant's Uſe 
contrary to the Will of the Owner in the 


Delivery. 


Bur this is Evidence to maintain a ſpecial 
Action on the Caſe, though not a Trover ; 
for the Abuſe is not a Converſion to the De- 
fendant's Uſe, for the Abuſe ariſes by Negli- 
gence, which is no Uſe at all; and the Con- 
verſion is an Uſe contrary to the Deſign of 
the Bailment, which is an Act of the Defen- 
dant, and ſo they cannot be Evidence one of 
another. 


Bur if a Man lend his Horſe to go to York, . Bud. 30g. 
and he goes to Carliſle, this Evidence will | 
maintain Trover, for this is an Act contrary 
to the expreſs Bailment, and conſequently is 
a Converſion of the Plaintiff's Horſe in the 
Defendant's Poſſeſſion to his own Uſe. 


TroveR for an Horſe of fifteen Pounds Tri. per Pais 
Value, the Jury give but three Pounds Da-“ 
mages, thinking the Plaintiff had his Horſe 
again; a new Action lies for Damages for the 
Horſe, where Evidence may be given that 
the firſt Verdict was only for the Converſion, 

2 not for the Damages for the Horſe it- 
elf. | u 
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In Trover by an Adminiſtrator. where the 
Converſion was in the Time of the 

the Plaintiff muſt ſhew his Letters of Ad- 
miniſtration, for he muſt in this Caſe prove 
Poſſeſſion in the Inteſtate, and that he is his 
Repreſentative ; but where the Converſion is 
after the Death of the Inteſtate, he need not 
ſhew them, for there he need do no more 
than prove the Poſſeſſion in himſelf, which 
is a good Proof of a Title + prima facie 
againſt all Perſons that cannot ſhew a better 
Right, and by being taken and converted 
out of his Poſſeſſion, he will maintain his 
SS. -. | | 


Ir an unjuſt Taking of any Goods be pro- 
ved, as the taking my Hat off my Head, this 
3s good Proof of the Converſion, tho? there 
be no Proof of a Demand and Refuſal ; for 

when I prove the taking away of any Thing 
from me without my Leave or Allowance, 
the Perſon muſt be ſuppoſed to take it to 
his own-Uſe, for it cannot be ſuppoſed to be 
taken for my Uſe, that is taken away from 
me without my Conſent, and conſequently 
this is a Proof of converting my Property to 
his own Uſe. 


Ix a Man brings Treſpaſs and recovers, he 
can never afterwards maintain T rover, but the 
former Action is a good Plea in Bar to the 
latter; but if a Man brings Treſpaſs, and 
Judgment be given =. him, he may 


+ At firſt Appearance, 
main- 


Pan 
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maintain Trover afterwards; for if the ta- 
king be tortious, he may maintain Treſpaſs as 
well as Trover; for where there is a very 
Wrong in the very taking, this is in the 
Underſtanding of the Law, a taking with Lynch and Mer- 
Force and Arms, and therefore in ſuch Caſes Tal at Bar is 
as theſe, the Party may puniſh either the the Common 
Taking or the Converſion of them, and con- — 3 
ſequently this Evidence will maintain both Singleton. 
Actions, either Treſpaſs or Trover : But if 
a Man ſeizes the Goods by Right, but de- 
tains them by Wrong, there he cannot bring 
Treſpaſs which puniſhes the tortious taking 
of any Thing; but he ought to bring Trover 
where the Giſt of the Complaint is for Con- 
verſion : Now where two Actions are for the 
ſame Thing, one is a good Plea in Bar of 
another to avoid a needleſs Vexation, but 
where the two Actions lie for different Things, 
as It is in Treſpaſs and Trover, there the 
firſt cannot be pleaded in Bar of the laſt, for 
poſſibly on the Treſpaſs I might-prove the 
taking my Goods, but not tortiouſly, and 
ſo the Treſpaſs did not lie, but Trover only; 
and becauſe I bring an Action that is not 
proper, and I fail in that for that very Rea- 
ſon, becauſe it is not proper, it is not thence 
to be argued that I ſhould fail on that Action 
which on all Hands is allowed to be proper ; 
but if I fail in an Action that is proper for 
me, it is then conſonant to Juſtice that I 
ſhould not begin another on the ſame Ground, 
for then from the Juſtice of the former De- 
termination it is preſumed to be a needleſs 
Vexation. 

In 
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2 Hawk. p. © 
435» ſet. 32. 
Salk, 288. 

H. H. P. C. 361. 
2 H. H. P. C. 
179, 291. 
Inſt. 283. 

2 Inſt. 318. 

3 Inſt. 2 30. 

4 St. Tri. 9. 
Tri. per Pais, 
477, 478. 

H. P. C. 264. 
Kel. 16. 


H. H. P. C. 361. 
2H. H. P. C 179. 
3 Inſt. 230. 
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Is Trover, the Plaintiff muſt have Pro- 
perty, not ſo in Treſpaſs; for in Trover you 
admit the Defendant to have Poſſeſſion, and 
therefore you muſt prove a better Right; 
but in Treſpaſs you have the Poſſeſſion, for 
it ſuppoſes a Violation of the Poſſeſſion, and 
this is ſufficient in Law againſt a wrong Doer, 


Secondly, Of Not guilty in Criminal Matters. 


Ir the Indictment be of Felony at one 
Day, and the Evidence be of Felony at ano- 
ther Day, — the Jury may find generally 
againſt the Priſoner; for the Queſtion is not 
when the Fact was done, but whether it 
was done or not; and the Jury ſworn, * ad 
veritatem dicendam, muſt find the Fact; which 
whenſoever it was done, deſerves the ſame 


Puniſhment. 


Bor if the Jury give a general Verdict 
where the Felony is proved at another Day 
than that laid in the Indictment, there the 
Party may falſify; for ſo far as any Record 
is concluſive and undeterminate, ſo far you 
may falſify, for thereby you do not falſify 
the Deter minations of the Law, which in all 
Law ought to be ſacred and inviolable. 


Now if a Felony is alledged at ſuch a 
Day and found to be done, it does not follow 
that it was done at the Day; for if done at 
another Day, yet the Verdict and Determina- 


( 


* To ſpeak the Truth, 
3 tion 
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tion of the Law ought to be perfectly the 
ſame; ſo that the Time when the Felony 
was done is not determined and adjuſted, as 
to that the Record is concluſive ; and ſo far a 
Man is at Liberty to make his Proofs, be- 
cauſe the right Owner thereby preſerves his 
own Property, and doth not invalidate the 
Determination of the Law, for what now 
comes into Proof was before undetermined ; 
but if the Time when the Fact was commit- 
ted were found by the Jury, all Parties are 
concluded, and the Forfeiture muſt relate 
taither. | 


Ir the Indiftment lays the Felony at one Salk. 288, | 
Place, and the Evidence proves the Fact 180, 291. 
done at another Place in the ſame County, H. P. C. 264 
this will maintain the Indictment; for all 
criminal Matters were anciently tried in their 
proper Leet, as all local Actions were in their 
County Courts, but tranſitory Actions, where 
Time or Place is not material to the Eſſence 
of the Contract or Injury, are triable any 


where. 


Tur Party had Goods where he might 
be ſummoned, now all Commiſſions Qyer 
et Terminer are made after the Policy of the 
old Law according to the ancient Juriſdiction 
of the Leer, and therefore cannot try any 
Thing where the Fact ariſes out of the Coun- 
ty, (vide the Book of Courts) but may try all 
Facts within the ſame County, for the Place 
is but an immaterial Circumſtance. 


Þ+ To hear and deter mine. 


As 


270 The Law of Evidence. 
2 H. H. p. c. As Time and Place are immaterial Cir- 
—_ „ cumſtances, ſo are alſo the Inſtruments where- 
2 Inft. 390. With the Felony is committed, and therefore 
Pins, £0255. if the Indictment be for killing with a Dag- 
E. 257. pl 35. ger, and the Eyidence prove a killing with 
477. Kl. 3. 4 Staff; ſo if the Indictment. be for killing 
with one Sort of Poiſon, and the Evidence 
proves a killing with another, ſuch Evidence 
maintains the Indictment, becauſe the Proof 
of the Inſtrument wherewith the Fact is done, 
is not abſolutely neceſſary to the Proof of 
the Fact itſelf. | | 


Co. Lit. 283. a= O an Indictment for Murder, Self- defence 
ought ro be given in Evidence, and ought 
not be pleaded, becauſe nothing can juſtify 

a private Man's killing another. 


2 Inſt. 319. Bur if a Man be indicted of poiſoning, 
78, 2% and the Proof be of ſtabbing, this Evidence 
3 Ing. o. doth not maintain the Indictment, becauſe 
Co. 57-135, this is the Proof of a diſtinct Fact, and di- 
2 Hawk, P. C. ſtinct Sort of Death, for the Death that ariſes 
$97; Ga from outward Violence, cannot be intended 
the ſame with that which ariſes from an in- 

ward Application ; now the Death proved, 

and the Death alledged, muſt be by the ſame 
Inſtruments, whereby it may appear they are 

not proved different from what was alledged; 

Facts alſo differ where the Actions differ, as 

the Act of adminiſtring Poiſon, and the Act 

of ſtabbing, are plainly diſtinct Actions in the 

Actor; but the Act of adminiſtring Poiſon is 

the ſame, whether the Party gave Henbane 

Fo 
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or Arſenick; ſo the Act of ſtriking is the 
ame, whether with a Staff or with a Jo" 
and ſo theſe are not diſtin Facts. 


InDICTMENT that A. gave the mortal Blow, n. RP. C 437, 
and that B. C. and D. were | Preſentes & ab. pid, 5 
bettantes, and the Evidence is that B. gave 9 Co. "4 
the mortal Blow, and that A. C. and D. were; — 435 325 
t Preſentes & abettantes, this maintains the 2 f. fl . C.: 5 
Indiẽtments for when all are preſent, they 47. 34% 34 
are all Murderers as if they themſelves had I. C. 277. pl 55 
actually ſtruck, ſo all are reckoned to have H. F. &. ach. 
ſtruck, and he that actually gave the Blow is 
but the Inſtrument to the reſft. 


Bur if two Perſons are indicted as Prin- U. R. 278. pl. 40. 
cipals, and the Evidence proves one Acceſ- H. F. C. 266. 
ſary, he muſt be diſcharged upon the Indict- 
ment, becauſe he is not proved to have done 
the Fact, which is the Crime laid in the In- 
dictment, but to have abetted the doing of 
it; and they came to be diſtinguiſned when 
the Intent of the Murder was not allowed to 
be Murder, as it formerly had been, unlefs 
the Act actually followed, for anciently the 
Intent to murder made the Crime, as it doth 
this Day in Treaſon, where there can be no 
Acceſſaries. 


Ir a Woman was indicted for killing her n. r. e 266. 
Baſtard Child, formerly the Evidence ought Kal. — 
to have been that ſhe actually killed it, LE. 78. pl fr. 


otherwiſe Murder was not poſitively proved, — — 22 


for that the Child is dead, is no poſitive Evi- L. E. 278. pl. 41. 
2 Bac. Abr. 312. 
4 Preſent and Abetting. Bar. Obſerv. on 
Stat. 424 
dence 
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dence that the Mother killed it; for in Mat- 
ters of Life they required ſuch Evidence of 
the Fact being committed, that the contrary . 
could not. be ſuppoſed; now in this Caſe 
the Child might have been ſtil-born ; but be- 
cauſe Mothers to cover. their Shame uſed to 
kill their Baſtard Children, now by the 21 
Fac. 1. cap. 27. the very endeavouring to 
conceal the Death of the Baſtard Child is Evi- 
dence of Murder, unleſs ſhe can contradict it 
by other Proof, and prove at leaſt by one Wit- 
=_ that the Child was ſtil- born. 


Hawk. P.C.77. Ir a Man be indicted on the Statute of 
Hl. P. C. 38, Stabbing, 1 Fac. 1. cap. 8. and the Evidence 
266. is that the dead Perſon truck firſt, whereby 
Kel. 3 55" he is out of the Statute, yet this will main. 
on. 220 tain a general Indictment for Manſlaughter, 
— "a for this is an Indictment at Common Law 
ler. 266. ag well as by the Statute; and though the 
. 43 46, 4. Priſoner proves himſelf out. of the Statute, 


Al. 43, 44, 47. 
Cro, Jac. 8 yet he is not out of the Charge of the In- 


See H. H. P. C 
467 to 470. di ctment. = 


Godb. 1 54. | 
l. 204 Styl. 86, 468. IL. E. 277. pl. 39. 2H. H. r. C. — Foſt. Cr. 


w297, 298. Bar, Obſerv. on Stat, 421, 422, 


9 Co. E. b. InDIcTMENT of Murder, and it 1 proved 
that the Words aroſe upon a Provocation, 
here is Proof of the Fact without the Cir- 
cumſtances of Malice alledged in the Indict- 
ment, and ſo the Jury may find him guilty 
of Manſlaughter, which is alledged in the In- 

dictment, without the Aggravation of Malice, 
which makes it Murder. 


In- 


Inv1cTMENT of Murder * ex malitia præ- f f. C. 266, 

cogitata, and the Evidence is of killing with- - Go. 67. b, 
out Provocation, the killing an Officer, or C.. 27.7 38. 
that the Party was committing an unlawful Haut. P. Coro. 
Act, and that Death enſued to 23 up- ed. 20 19, 33. 
on that Action, if the Act was deliberate, fed. 4, 43. 
and tended to the perſonal Hurt of any one, C 27, 129, 
this is Proof of a Murder, for in theſe Caſes 11 H. p. C. 451 
the Law implies the Circumſtance of Malice; 074. 
this Implication of Law is for the Defence 
of its Officers and of Mankind; for all Ma- 
lice is a ſecret Quality of the Mind, and it 
is the Fact only appears and is able to be 
brought to Proof, and it is fiom the Circum- 
ſtance of Fact that a Man muſt collect the 
Offence of the Mind ; now when a Man kills 
another, that is + prima facie ſo ill natured 
and bloody an Action, that *tis preſumed to 
be malicious, and therefore the Offender to Fog. Cr. Law 
cover himſelf from the Suppoſition that the *55: 
Law has made in Tenderneſs to Mankind, 
muſt ſhew ſome Provocation or ſome Acci- 
dent in Excuſe of the Fact; and if he cannot 
thus mollify or excuſe the Action, the Sup- 
poſition of Law remains, and he ought to be 
puniſhed with certain Death. 


Scondly, The ſecond Iſſue is | Nullum fecit 


vaſtum. 


Ir a Man brings an Action of Waſte, up- 5 C. 119. 


„Lit. 53,24. 
on the general Iſſue of | Nullum fecit vaſtum, 1 3 


Mod. 9 . Lev. 30g to 312. 2 Saund. 252 to 259. 3 Keb. 8. 


* Of Malice pecpen ſe. + A. fr? Apprararce, 
| He committed n9 Waſte, 
12 the 
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274 The Law of Evidence. 
the Defendant cannot give in Evidence that 
the Houſes were repaired and the Waſte ſet 
right before the Action brought, for this con- 
feſſes the Waſte and avoids the Action, by 
ſhewing that it is not lawful for the Plaintiff 
to bring his Action where the Injury is al- 
ready redreſs'd, and on the general Iſſue the 
Plaintiff denies any Cauſe of Action. 


1 H. 8. 1. b. So upon this Iſſue the Defendant cannot 
give in Evidence a Licence to cut down 
Trees, for this is to confeſs and not to deny 
the doing of the Waſte. | 


— * 
* p 


A *. 3 _ > 
Ru Imre tvs... cer - 


Ce. Lu. 23;.a, Bor the Defendant may give in Evidence 
Jones 240, that his Houle was ruinous at the Time of 
the Leaſe made, that it fell by the Wind, or 
by Tempeſt, becauſe this Deſtruction ariſes 
in the firſt Caſe by the Act of the Plaintiff, 
and in the laſt by the Act of God, and there- 
fore it was no Waſte at all; and when the 
Defendant proves that there is no Waſte, he 
falſifies the Declaration, which is proper for 


the general Iſſue. 
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12H.8.7.2, So the Defendant may give in Evidence 
Co, Lit. 283. h 
that the Houſe was burned by Accident, for 
this alſo is no Waſte, becauſe it cannot be ſup- 
poſed within the Party's Power to prevent. 


hs Las, ths ett. 


22 H. 8. 1. . But if the Defendant cut Timber and lay 

| Pod. Pac 199- it out in Repairs, he cannot give that in 
Evidence on the general Iſſue, but he ought 

to plead it ſpecially, for this Evidence con- 


feſles and avoids the Declaration, and it ad- 
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mits the Fact of the Declaration, but brings 
thoſe Circumſtances in, which ſhew the Fact 
may be lawfully done, and theſe for the fore- 
going Reaſonsoughtto be offered to the Court. 


Bur it may be ſaid that this Evidence fal- Obje gion. 
ſifies the Declaration, in as much as it proves % 
that the cutting of the Timber is not the 
Diſinheritance of the Leſſor, and ſo it may 
be given in Evidence on the general Iſſue. 


Ir you admit any Fact, you allow all the ancver, 
Conſequences of that Fact; now when the 
Defendant's own Evidence does atteſt the cut- 

e ting of the Trees, he muſt allow the Conſe- 

q quences of that Fact when it is to the Leſſor's 

r Diſinheritance; for on the Iſſue nothing but 

5 the Truth of the Fact in the Declaration can 

be called in Queſtion; you cannot therefore 


f on this Iſſue allow the Truth of the Fact, 
. and yet offer it to the Jury, and deny all the 
e Conſequences of the Law, attending upon 
. the Fact, for that is improper for the Jury 

who are not Judges of the Law, and there- 

fore muſt. be oficied to the Court who are, 
and conſequently, notwithſtanding this Ob- 
jection, ought to be pleaded. 


Thirdly, The third Iſſue is, F Nut tiel Tort, 
nul Diſſeiin. 


Ueon this Ifue a Man cannot give 2 Re- Co. Lit, 283. 
Jenk. Cent. 2. 


leaſe in Evidence made after the Diſſeiſin ec, 5. 
committed, but it ought to be pleaded, for 


tN ſuch Wrong, no Diff iin. 
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Hob. 39. 


The Law of Evidence. 
this Evidence admits the Diſſeiſin, and at the 
ſame Time ſhews that it was not lawful for 
the Plaintiff to bring his Action; and ſo it 
1s good Matter of Juſtification. 


Bur if the Releaſe had been before the 
Diſſeiſin, then it had been good Evidence 
as if a Man ſeiſed of a Rent-charge releaſes 
the Rent and then demands it, and 1t is 
denied, this Releaſe is good Evidence on 
the Iſſue of Þ Nul tiel Tort, nul Diſſeiſin, be- 
cauſe now here is no Seiſin or Freehold of the 
Rent in Being, and therefore there could be 
no Diſſeiſin of it. 


Ir a Man brings an Aſſize for Common of 
Eſtovers when the Houſe is down to which 
the Eſtovers belong, the Defendant may 
plead. $ Nul Tort, nul Diſſeifin, and give this 
Matter in Evidence; for there is no Wrong, 
nor no Diſſeiſin if it become unpoſlible by the 
Party's own Fault, that the Eſtovers ſhould 
be rendered to him. 


Iſſue of + Nil Debet. 


WHERE the Debt ariſes by Specialty, it 
cannot be diſſolved but by Specialty; but 
where the Debt ariſes by Act || in Pais, it may 
be diſſolved by ſhewing any Act || in Pais in 
Evidence; as if a Debt ariſes by parol Agree- 
ment, it may be diſſolved by Payment with- 
out any Writing concerning it; for every 
Contract is ſuppoſed to have Continuance, un- 


f No ſuch Wrong, no Diſſeiſin. & No Wrong, no Diſſeifin. 
+ He owes hore, | * In Fa, 8 
| leſs 


The Law of Evidence. 
leſs deſtroyed by a Contract of as high a 
Nature. 


Tr1s Iſſue is twofold, either“ per Les 
or T per Patriam. | 


FIRST, “ per Legem, and that is Law- Decree. Lib, . 
wager : This was firſt invented by the Clergy Tl. 3 
to purge themſelves from criminal Proſecu- 
tions, and was ſo managed by them as that 
it gave them a greater Freedom from Puniſh- 
ment than other People; but they {till pre- 
tended to theſe two Rules, that if the Crime 
were manifeſt, they would not allow Purga- 
tion, and *twas required that the Compurga- 
tors themſelves ſhould be honeſt, From the 
Clergy it came over into Civil Proſecutions 
upon this Ground, that if a Mn thought 
another of that fair Character that it was fit to 
truſt him with Money without the Solemnities 
of a Deed, ir was but fit he ſhould truſt his 
Conſcience with the Payment of it, for there 
might have been ſuch a ſecret Payment that 
the Debtor could not have proved; and up- 
on this Foundation it was that a Man could 
not wage his Law againſt an Infant; for the 
Contract did not begin on that diſcretionary 
Truſt that it doth when made with a Man of 
full Age ; the ſame Law alſo when a Man 
gives Money to another to pay me, I may 
charge him as my Receiver, and he ſhall 
never wage his Law, becauſe the Truſt was 
never repofed in him by me who am the 
Plaintiff in the Action. 


Zy Lau- + By the Country. 
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Hob. 39. 


The Law of Evidence. 
this Evidence admits the Diſſeiſin, and at the 
ſame Time ſhews that it was not lawful for 
the Plaintiff to bring his Action; and ſo it 
is good Matter of Juſtification. 


Bur if the Releaſe had been before the 
Diſſeiſin, then it had been good Evidence; 


as if a Man ſeiſed of a Rent-charge releaſes 


the Rent and then demands it, and it is 
denied, this Releaſe is good Evidence on 
the Iſſue of Þ Nul tel Tort, nul Diſſeiſin, be- 
cauſe now here is no Seiſin or Freehold of the 
Rent in Being, and therefore there could be 
no Diſſeiſin of it. 


Ir a Man brings an Aſſize for Common of 
Eſtovers when the Houſe is down to which 
the Eſtovers belong, the Defendant may 
plead. $ Nul Tort, nul Diſſeifin, and give this 
Matter in Evidence ; for there is no Wrong, 
nor no Diſſeiſin if it become impoſſible by the 
Party's own Fault, that the Eſtovers ſhould 
be rendered to him. 


Iſſue of + Nil Debet. 


WHERE the Debt ariſes by Specialty, it 
cannot be diſſolved but by Specialty; but 
where the Debt ariſes by Act || in Pais, it may 
be diſſolved by ſhewing any Act || in Pais in 
Evidence; as if a Debt ariſes by parol Agree- 
ment, it may be diſſolved by Payment with- 
out any Writing concerning it; for every 
Contract 1s ſuppoſed to have Continuance, un- 


t No ſuch Wrong, no Diſſeiſin. $ No Wrong, no Diſſeifin. 
+ He owes . «| * In Fa, 


leſs 


The Lau of Evidence. 
leſs deſtroyed by a Contract 'of as Hab a 


Nature. 


Tu is Iſſue is twofold, either “ per Les 
or T per Patriam. | 


FIRST, “ per Legem, and that is Law- Decree. Lib, f. 
wager : This was firſt invented by the Clergy T*. 34 


to purge themſelves from criminal Proſecu- 
tions, and was ſo managed by them as that 
it gave them a greater Freedom from Puniſh- 
ment than other People; but they ſtill pre- 
tended to theſe two Rules, that if the Crime 
were manifeſt, they would not allow Purga- 
tion, and *twas required that the Compurga- 
tors themſelves ſhould be honeſt. From the 
Clergy it came over into Civil Proſecutions 
upon this Ground, that if a Min thought 
another of that fair Character that it was fit to 
truſt him with Money without the Solemnities 
of a Deed, ir was but fit he ſhould truſt his 
Conſcience with the Payment of it, for there 
might have been ſuch a ſecret Payment that 
the Debtor could not have proved; and up- 
on this Foundation it was that a Man could 
not wage his Law againſt an Infant; for the 
Contract did not begin on that diſcretionary 
Truſt that it doth when made with a Man of 
full Age ; the ſame Law alſo when a Man 
gives Money to another to pay me, I may 
charge him as my Receiver, and he ſhall 
never wage his Law, becauſe the Truſt was 
never repofed in him by me who am the 
Plaintiff in the Action. 


. » By Law. + By the Country, 
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In this Invention the Clergy ſeem to 
comply with the Gothice Humour; and 
whereas in their Trials they had pitched upon 
a Deciſion by twelve, ſo allo they thought 
it proper to form this ſham Trial after the 
ſame Manner, and therefore they alſo required 
twelve Compurgators. | | 


Iv Conformity to the Rules of the Canon 
Law we have allo ſeveral Caſes. 
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FIRST, if the Crime be manifeſt, it will 
admit of no Purgation; and therefore on 
Debt for Rent on a Leaſe for Years, the 
Defendant ſhall not wage his Law, for the 
Reaſon on which the Action ariſes is from 
the taking the Profits of the Eſtate in Leaſe, 
which is manifeſt in the Neighbourhood, and 
therefore the Defendant cannot ſwear as to 
the Payment of the Debr. 
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SECONDLY, another Rule is, that the Pur- 
gation muſt be made by honeſt Perſons, and 
Men of unſpotten Reputation, which is a 
Rule carried ſomething further than the 
Canoniſts would carry their Rule in criminal 
Matters; for the Reputation of the Defendant 
might be blemiſhed in a criminal Proſecu- 
tion, but in Civil Actions to which our Law 
confined this Manner of Trial they required 

alſo a fair Reputation in the Defendant, and 
therefore he was not admitted to wage his, 
Law, who was attaint or outlawed in any 
Action that charged him with any Deceit or 


Injury; and therefore where a Man was im- 
pleaded 
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pleaded in an AQion of Peceit or Treſpaſs, 
the Defendant could not wage his Law. 


Also in caſe there can be no Law-wager, Vaugh. or. 


becauſe the Damages are uncertain, and a 
Man cannot make Oath of paying what he 
doth not know to. be due, and that he ought 
to pay it. 


Secondly, * Nil debet per Patriam. 


Ir a Man makes a Leaſe for Years either Cre. Jac. 227, 


by Parol or Indenture, ＋ Nil debet is the ge- 


$ Non eſt Faflum, as is ſhewn, is the general 
Iſſue; and the Reaſon of the Difference is 
this; in caſe of a Bond, the Debt ariſes on 
the owing of it by the Specialty, and there- 
fore the Conſequence is that you cannot diſ- 
own it in the Iſſue, for then you would fall 
into this Abſurdity, that you would deny 
the Debt, yet not deny the Deed which 
owns the Debt; now you cannot diſown the 
Deed which confeſſes the Debr under your 


own Hand and Seal, without denying it to 


be your own Deed, which Iſſue is & Non eſt 


Faflum; and without diſowning the Deed 
you cannot difown the Debt which arifes on 
the Deed only. 


Bur in caſe of a Leaſe by Deed for Years 


the Demand ariſes not only on the Deed, 


but on the taking of the Profits in purſu- 
ance of that Contract, for there is no Debt 


* He owves nothing by bis Country, 4 He owes nathing. 
| I Ir is not bis Deed. | 


24 | until 


: > : Brownl. 105, 
neral Iſſue ; but in Debt upon an. Obligation Bola. r. 


2 Brownl. 220. 
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The Law of. Evitlents, 


until the Day of Payment, and this doth not 
depend upon the Act of the Leſſre only, as 
in the former Caſe the Debt depended upon 
the mere Act and Acknowledgment af the 
Obligor, but alſo in the Act of the Leſſor in 
quitting the Premiſſes, ſo that the denying 
the Contract, by pleading * Non eff Fadctum, 
could not be a general Iſſue, becauſe not 
commenſurate with the Declaration ; for ir 
might be the Deed of the Leſſee, and yet no 
Debt might ariſe to the Leſſor, becaule it is 
not the Deed alone that is required to make 
a Debt in this Caſe; now ſince an AR in 
Pais as well as the Deed goes to the creating 
this Debt, by taking away the Act in Pais 
you deſtroy the Debr, and therefore ſhewi 

any Act that infers Impoſſibility of the Le 

ſee's raking the Profits is good Diſcharge: of 
the Debr. — 3001 


Bur though this Obligation is not merely 
founded on the Contract, but on the taki 
of the Profits alſo, yet in ſome Caſes L may 
charge my Leſſee though he never take the 


Profits; and this is where I charge the Leſſee 
on his Contract, and as a Taker of the Profits 


of my Eſtate and Freehold, and he cannot 
diſcharge himſelf from ſuch a Demand, but 
by ſhewing his own Act or Laches in Excuſe, 
which the Rules of Law will never allow as 
a good Excuſe; and then in ſuch a Caſe he 
ts Pernor of the Profits F de Jure though not 
Þ de Fadlo, fo the Law looks upon him as 


my Eenant and as taking the Profits of my 


* 1; is net bis Deed, + Of Right. 1 In Fae. 


Eſtate, 


i wy y | IG C4 | 
The Law of Evitlonte. 281 
Eſtate, becauſe he cannot ſufficiently excuſe 
himſelf when I charge him with it. 


THEREFORE if I make a Leaſe and quit Rel. Abr. 605. 
Poſſeſſion, though the Leſſee never enters, — 


may charge him in Debt for Rent; ſo if he 3 Mo. 325 


| 1 Lit. 
enters and aſſigns the Premiſſes to another. 7 1 


Bur if my Leſſee enters and aſſigns the 
Premiſſes, I can never charge him with Waſte 
committed after Aſſignment; for though the 
Law Books own him as my Tenant I de Jure 
on his own Contract, which by his own Act 
cannot be diſſolved, yet this is only to anſwer 
my Rent which by his Contract he had un- 
dertook to levy and pay me out of the Pro- 
fits; but this Suppoſition of Law ſhall not 
make him anſwer for the wrongful Acts of 
another to whom he had a legal Power to 
aſſign it, and when the Penalty of the Words 
of the Statute is laid on the very Tenant, 

for the Suppoſition and Notions of the Law 
are framed to do every Body Right, but not 
to do any Man an Injury. 


4 
j 
4 
0 
j 
, 
[1 


Tux laſt Receipt is good Evidence that Ti. ger Pais, 
all before is paid, and the Leſſee for Years #3 46 = 
was anciently reckoned in the Nature fFͤa VP 
Receiver or Bailiff of the Freehold, and 

therefore upon any ſuch Contracts he was 
chargeable as a Debtor to the Freeholder, 

upon taking the Profits of the Eſtate that in 

the Eye of the Law do belong to the Perſon 

whom the Law makes Tenant of the Free- 


1 By Riglt. 


hold; 


282 The Law of Evidence. 
hold ; now no Body can be ſuppoſed to con- 
tinue another in the Poſſeſſion of the Eſtate, 
and to diſcharge him on the Receipt of the 
laſt Rent, if he had not received what was 
formerly due, no more than a Man would 
ſtate Accounts with his Steward, and diſcharge 
him on the Accounts of this Year before he 
Co. Lit. 373, had received what was precedent; the very 
Pre * continuing in the ſame State, and a Man's 
25.44 behaving ſo well as to account for the Money 
due this Year, is a Preſumption that he hath 
done the ſame Thing formerly, or elſe a 
Man would not now have ſuffered it; but if 
this Acquittance be under Hand and Seal, 
then it may be pleaded, and 'tis ſuch Evi- 
dence as nothing can be proved to the con- 
trary, for this is Evidence by Specialty, 
and any Deceit or Miſtake in former Pay- 
ments is but Matter in + Pais, and therefore 
not of as high a Nature as the Deed; and in 
giving Evidence every Thing muſt be con- 
Mod. 118. tradicted by a Matter or the ſame Notoriety 
as that whereby it is proved. 
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Mod. 35,119, FEVICTION, Expulſion, and any Suſpen- 
Vent- 35% ſion of Rent, is good Evidence upon + Ni! 


2 Sid. 151. 

nies Debet, for that amounts to diſcharge and fal- 

_— ſify in the Caſe of Complaint, for then there 

Gouldb. 89. was no Pernancy of the Profits whereby J 

and OW. 55 could become Debtor to him in Reverſion, 

L.E.:26.pl.9- and ſo the Act in I Pais is diſcharged, which 
goes of Neceſſity to the creating of this Debt, 
though others have held it ought to be 


3 
* , 
__ 
_ 
Y pleaded. 


A + Fact. T He owes nothing. 


The Law of Evidence. £ 283 


Ir the Leſſor enter into Part, the whole 2 It. 148. a. 
Rent is ſuſpended, for the Leſſor cannot 5 Rot. Ale 29h. 
portion it by a wrongful Act of his own; for 
if the Party himſelf by his own Wrong doth 
hinder himſelf from the Benefit of his own 
entire Contract, the Jury ought not to divide 
it in his Favour, for poſlibly the Leſſee 
would not have contracted for one Part with- 


out the other, | 


Ir a Stranger evict the Leſſee of Part of 
the Land, the Rent muſt be apportioned, for 
thought Part be taken away, ſince alſo ſome 
Part remains, there is a Part of the Conſide- 
ration Money remaining due to the Leflor, 
for otherwiſe the Act of the Law in the 
Stranger's Recovery would do Wrong to the 
Leſſor. 


Ir a Demiſe be pleaded, a Leaſe upon Tri. per Pais 
Condition is good Evidence to maintain the 5** 
Declaration, becauſe a Leaſe upon Condition 

is a Leaſe which maintains the Truth of the 


Declaration, Quod cum J. S. dimiſiſſet. 


In Debt for Rent upon a Leaſe, and + NMI 2Rol. Abr. 677. 
Debet pleaded, | Ne unques ſeiſe de la Terre may 13 96. pl. 12. 
be given in Evidence; for if the Leſſor doth 
keep Poſſeſſion againſt the Leſſee that he 

cannot enter, in as much as this Action ariſes, 
not on the Contract only, but on the Per- 
nancy of the Profits in Purſuance of that 
Contract, there is no Rent due, and conſe- 


* That whereas J. S. demiſed, + He owes not bing. 
| Newer ſeiſed of the Land, 


quently 
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284 The Law of \ Evidence. 
quently this is an Evidence that there is no 
Debt at all, and therefore proves the Iſſue, 


Rol. Abr. 65. Bur if the Leſſor waves hs Poſſeflion, 
though the Leſſee never enters, yet an Action 
of Debt lies for the Rent; for though the 
Leſſee did not enter and take the Profits, yet 
ſince he might have entered and have taken 
them, he cannot make his own Fault and 
Laches any Part of his Defence. 


„Rol. Abr. 67. BUT on the Plea of * Riens arrere, or Levy 

Tn. perPais 41a. by Diſtreſs, + Ne ungue ſeiſe de la Terre is no 
good Evidence; for when a Man inſiſts that 
there is nothing behind of the Rent, or thar 
it is already levied by Diſtreſs, it ſuppoſes 
That he has the Poſſeſſion of that for which 
he has already paid the Rent, or for which 
the Rent is already levied. | 


2Rol. Abr. 683. Jy Debt for the Arrears of an Account, 
CES . upon & Nil Debet, the Defendant may give in 
Evidence that there was no ſuch Account as 
this; for if there were no ſuch Account as 
this, there could be no Arrears of it, then the 
Defendant owes nothing to the Plaintiff. 


Hit. Aff. 170. DE BT for Rent on a Leaſe, the Evidence 


to prove the Leaſe was, that the Plaintiff 
leaſed the Houſe to the Defendant at a Rent 
but no Time mentioned, and it was agreed 
at the ſame Time that the Leſſce was not 
to leave it without half a Year's Warning, 
for when the Rent is payable half yearly, and 


Not bing in Arrear, Never ſeiſed of the Land. 
S Le owwes nothing. 


the 


The Law of Evidence. 


the Leſſor permits him to continue any Part 
of the half Year, *tis an Indication of his 
Will that he ſhould continue the whole half 
Year, and the like Law as to a Quarter's 
Notice of the ** payable quarterly. 


Wurkk a Man ſhews Payment, he falfifies 
the Declaration, which 1s proper upon the 
general Iſſue ; but where he ſhews a Releaſe, 
he confeſſes and avoids the Debt, he admits 
the Contract and the Pernancy of the Pro- 
fits in purſuance of the Agreement, but in- 
ſiſts on a Counter- agreement. 


Uron * Nil Debet pleaded it was doubtful — 


whether a Defendant might give in Evidence See Tr. per Pas 


that his Leſſor was bound by Covenant to 85 &c: 


repair the Houſes, and that he expended the 

Rent in neceſſary Reparations; two Judges 
againſt one held that this was a good Diſ- 
charge of the Tenant, becauſe tis very con- 
venient that the Law ſhould look upon this 
as a Payment, and not put the Leſſee to ſue 
his Covenant, for the Houſe might tumble 
down before the Tenant could have the Ef- 
fect of his Suit; but the Judges differed in 
this, whether the Recovery for Reparations 
ought to be pleaded, or might be given in 
Evidence, though the latter ſeems plainly 
to be the beſt Opinion, becauſe as it is a 
Diſcharge it amounts to Payment, and then 
it is very good Evidence on * Nil Debet, for 
if the Rent be paid it is no Debt; alſo if it 
muſt be pleaded, it is the Plea of a collateral 


* He owes nothing. 


Agree- 


L. E. 196. pl. 14. 


286 The Law of Euidence. 


Agreement in Satisfaction of the Debt, and 
then no ſuch Agreement can be proved, tor 
though there was an Agreement that the 
Leſſor ſhould repair, yet there was no Agree- 
ment that the Leſſee ſhould expend his Rent 
on ſuch Reparations. 


Cro, El. 222. Ueon F Ni Debet, Payment is good Evi- 
7. F. 196-Pl-14- gence to diſcharge the Debt, for the Iſſue is 
in the preſent Tenſe, whether there be a 

Debt or not at that Inſtant when the Iſſue was 

taken, and there is no Debt where it is 


paid. | 


Tri. per Pais Bur on Þ Nil Debet a Releaſe cannot be 
Sy given in Evidence; for though a Debt when 
it is releaſed is no more than when it was 
paid, yet when it is diſcharged by Releaſe 
under Hand and Seal, it muſt be pleaded 
and ſhewn to the Court, that it may appear 
to the Court to be diſcharged with thoſe apt 
Words and Solemnities that the Law requires 
to make a legal Contract, for verbal Con- 
tracts in ſuch Caſes are not ſufficient, becauſe 
they are I nuda patia which create no Obli- 


gation. 


Mod. 116. In an Action of Eſcape, and + Nil Debet 

3 Neb. 305. pleaded, freſh Purſuit may be given in Evi- 
dence, for by Proof of the freſh Purſuit he 
falſifies the Declaration, for tis plain he doth 
not let him go at large by his Permiſſion, 
and the very Giſt of the Declaration is Quad 
permiſit le Priſoner ire ad largum. 
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+ He owes nothing. t Void Argeements, {| That 
Le ſuffered the Priſener to go at large, 
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The Lau of Evidence. 

On Nil debet, the Retainer of the ſame 
Sum by verbal Agreement was given in Evi- 
dence, and allowed to be good, for this 
amounts to a Payment, and when the Leaſe is 
by Deed, it cannot be pleaded without Deed. 


Also fince ſuch Expence in Reparation 
muſt be pleaded as a Counter-agreement in 
Satisfaction of the Debt, if the Leaſe be by 
Deed, they muſt plead this Counter-agree- 
ment by Deed, elſe Non ſolvitur eo Liga- 
mine quo ligatur. 


Laſtly, The Plea amounts to the General Iſſue. 


Gouldſb. 80. 
Rol. Abr. 605. 


Bu r it may be objected, that ſince two Object. 


Debts of equal Value in two ſeveral Perſons 
are not Satisfaction to each other without 
Agreement, which muſt be pleaded, why 
ſnould there be any Recouper or Balance of 
Demands in this Caſe? 


Ir is true the two Debts of equal Value Anfver. 
are no Satisfaction to each other, and the 


Reaſon is becauſe nothing can c6me in Proof 
but the Truth of the Matter alledged ||. 


Wuen one Debt is alledged in the Decla- 
ration, you ſhall not encounter it with the 
Proof of another to which no Man can come 
prepared; for if one Debt were to balance 
another in this Manner, all the Tranſactions 
during the Parties whole Lives muſt be run 

+ He owes nothing. 1 It ts not diſcharged by the ſame Means 


it vas contraed, || By 2 Geo. 2. c. 22. ſect. 13. mare perpe- 
tual by 8 Geo. 2. c. 24. ſect. 4. mutual Debts may be ſet off one 


againſt the other. 


over 


Anonymous. 
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288 The Law of Evidence. 


over in every ſingle Action, which: would 
make Suits perfectly infinite; but it is not 
unreaſonable to balance Demands ariſing on 
the ſame Contract and in the ſame Action; 
for the Law, to avoid Circuity of Actions, 
conſiders the whole Matter of the ſame De- 
mand, and doth not take it in Part to break 
it into ſeveral Actions, for that is contrary to 
the Office of a Judge, which is to determine 
and not to multiply Controverſies, and there- 
fore if a Diſſeiſor diſburſes Money in Repairs 
to have a Rent-charge iſſuing out of the 
Land, it ſhall be recovered in Damage, for 
the Law balances the Damages in view of 
the whole Matter, and not on a partial Con- 
fderation of the Damage merely belonging 
to the Diſſeiſin, for that would create another 
Action, and ſo in this Caſe the Law conſiders 
the Money expended in Repairs, as paid to 
the Leſſor. | 


Raym. 437. WHERE a Matter may be intended dif- 
Danv. Abr. 619. ferent Ways on the Allegation, ſo as to make 
2 Jones 2179, Or not make a Right in the Plaintiff, ſuch 
2 Show, 233, Allegation is not good; but if it is neceſſary 
that the Evidence ſhould ſettle the Doubt, 
there the Matter ſhall be intended for the 
Plaintiff, if found for him ; as if in Debt for 
Rent the Plaintiff ſets forth that A. was poſ- 
ſeſſed of Lands for ninety-nine Years, who 
demiſed the Premiſſes to the Defendant for 
twenty-one Years, and then A. granted the 
Reverſion to the Plaintiff, and ſo for Rent 
in Arrear he brought his Action; now this 
upon the Allegation may be intended an in- 


effectual or inefficacious Grant of the Rever- 
ſion, 


The Law of Evidence. 
fon, becauſe tre has ſhewn no Attorment ; 
yet if the Defendant pleads * Nil Debet, if it 
be found for the Plaintiff, there what was 
before doubtful on the Words of the Decla- 
ration muſt be aſcertained ; for if there was 
no effectual Grant proved, there could be no 
Debt to the Plaintiff, an effectual Grant muſt 
be ſuppoſed to be proved, otherwiſe there 
could be no Debt; and ſo the Word Þ Conce/- 
fit, that before ſtood indifferent, muſt be in- 
tended a Grant made effectual by Attornment, 
and not an ineffectual or inefficacious Grant, 
for the Jury muſt not be intended to give a 
falſe Verdict, and ſuch Conſtruction can never 


be made of the Allegation as cannot be made 
without falſifying the Verdict. 


Is Debt for not ſetting out of Tithes, 
Ml Debet is the General Iſſue to bring the 
Matter in Queſtion. 


* He owes nothing. + Granted, 


U A TABLE 


| 
| 
( 
| 


„„ o - Fire 
Several Matters contained in the 
foregoing TxzATIs z. 


| Acceptance. See under Bills of Et- 
ä change throughout. 


Account. See NI debet under Iſſue, 9. 
Acquittance. See Ns e# fa#. under Iſſue, 
20. Solvit ad diem under Jflue, 1, 3, 6. 
Ad ok God, EE 
When Things are become impoſſible by the 
Act of God, the Party is excuſed Page 18) 


Acklon. See Plea, 2. 
Inducement to the Afton, See Recoꝛzds, 6. 
CUrit, 1. | =" 544 4 
| Gift of the Afion. See Recozds, 6 

An of Debt. See Bills ot Etchan 
lion f. 0 i 1, 
Profert under Deeds, 14. Non. 55 ah. 
under Iſſue, 4. Ni debet under Jſſut 
{4.7 6 © F 0 | 


Atton, 


The TABLE 


Aus en il Caſt Afſumpft. 
Promiſe. See Bills of Exchange, 2. 
Conſftrufion, & 1. Infant, 1. . Oo 
tract throughout Ven ef fad. under J-- 
. fue, 25. Non affump/it infra, &c. | 
Nes aſſum git under Iflue riroughour. Nee 
 grilly in Treſpaſs under Jſſue, 22. Lam 
Uager, 5. Oath, 1. 

1. How to declare and give Evidencein 1 4 
ſamꝑſit Page 179, &c. 
2. A Promiſe to marry B. within three 

Months, a Promiſe after to marry her 
within Half a Year will diſcharge the firſt 
Promiſe, bur not if the Promiſe had been 
to marry her in a Fortnight 193 
3. In an Aamir in Deed the very Contract 
muſt be ſer forth in the Declaration; but 
in Aſump/t in Law, if the Plaintiff ſhews 
Part of the Goods delivered, or Part of 
the Money lent, it is good * * 
4. Rules as to mutual Promiſes 196 
6. 1ſt. On mutual executory Promiſes each 
has a 1 on the other for Non: per- 
formance 196 
6. 2d. If there are no Words in a Promiſe 
that import a Condition, they are never 
© conſtrued conditional 197 
7. 3d. But if the Defendant's Promiſe does 
ariſe on the Conſideration of ſome Act to 
be done and performed, and nat on the 
Promiſe, then the Act mit be firſt done 
before Defendant's Promiſe can ariſe 199 
4 In an Afumpſit in Law actual Payment, ot 
| * other Matter thut excuſes Payment, 
5 U 2 may 
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may be given in Evidence on Non Aſump- 
ſit, but in an Aſumgſit in Deed it muſt be 
pleaded | Page 203 


Adminiſtratoz. See Erecuto2 and Adimt- 


1 niſtatoz. 

Affidavit. Sce Afidavit under Court of 
ey Chancery. | 
Agiſtment. See Not guiliy in Treſpaſs, un- 

deer Iſſue—17— 
Allenatian. Sce Uerdif, 17, 18. 
Anſwer. See Anſwer, under Court of 


| | Chancery. 
Anttent Demeſne, what 78 
Appeal. | 
Stat. H. 7. made the Indictment cotempo- 
rary with the Appeal 32 


Ippoztionment. See Rent, 1, 2. 
Aſſault and Battery, See under Trel- 
paſs throughout. 


Allignment. See Choſe in Acton. Leaſe, 
4 


Aſſumpſit. See under Action. 
Attaint, See Law Wager. 4. 
Attozument. Sce Ejeckment, 3. 


Attoꝛney. Solicitoz, Counſel, See Net 

guilty in Ejeftment, under Iſſue, 4. Pay: 
ment, 3. Witneſs, 38, Crit, 3. 
Baron, &c. 7. 


Averment. See Solvit ad diem, under Iſſuie, 7. 


1. In Debt againſt the Executor he pleads the 
Teſtator was taken in Execution by a Ca. 


ſa. 
ION 
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fa. the Jury find he was taken by an Alias 
capias ; this ſhall be intended on the ſame 
Judgment without any Averment, Page 


| 39» 40 
| B. 
Bailiff. See Solvit, Sc. under Iſſule. 7. 
(Urit, 2 5 


Baron and Feme. See COM, 3, 6, 7,8, 
9, 14, 17. Non eſt fact. under. True, 5 
10, 14. Not guilty in Ejectment, 4. Not 
guilty in Trover, under ue, 2. Trea- 
ſon—void, &c. 2, 4. Witrneſs 143 
30, 31, 32, 33, 34. 

1. The Wife by her Contract cannot bind her 
Huſband 165, 183 

2. The Act of the Wife contracting, if ſhe 
cohabits with her Huſband, is preſump- 
tive, to perſuade the Jury of the Contract 
of the Huſband, but not if the Wife was 
abſented from the Huſband 9 183, 184 

3. The uſual Employment of the Wife is 
good, but not concluſive Evidence, and 
that the Huſband has paid her Debts is 
ſtronger | 184 

4. That the Things came to the Ule of — 
Huſband or his Family, were neceſſary, or 

that he was abſent, is good Evidence of a 
Contract to bind the Huſband, but not 
concluſive Evidence 185 

5. If the Huſband forbid any one to truſt his 
Wife, and he after truſt her, he cannot 

charge the Huſband with this Contract 185 
6. If the Jury finds the Wife contracted for 

Neceſſaries in the Abſence of the Huſband, 

U 3 this 


is good iin to er 
e doth contract; but i 


and offered to the Court, thi 9 8 
j Re the Huſband's Contract ee ano 75 
7. A Wife may do an Act relating to her 
own Eſtate, ar cannot conſtitute an At. 
dorney to do it 217 
Dower. See Com, * 4 Profert under 
Deed, 6, 7. QUerdif, 8. 


Tenant by Curtch, See Profert under Deed, 8. 


Bil. See Bill under Court of Chancery. 
 Diſmiſſion, See in what Cafes, in Depe ien, 
under Court of Chancery, 7. 


Vill of Revivo _ 
A Deviſee cannot bring a Bill of Revivor, 64 


Bills of Excda e. 

t. The Nature of them hee 114. Ce. 
| L Acceptance makes the Correſpondent lia- 
dle in a ſpecial Action on the Caſe on the 
| Cuſtom of Merchants, but not in an Ac- 

. "tion of Debt 3 

3. Four Things are conſiderable in this Cuſ- 
tom; 1ſt, the Bill; ad, the Acceptance; 
34, the Proteſt; 4th, the men: 

- $1 


4. A Proteſt is made before a publick No- 


tary, in Caſe of Non-acceptance or Non- 
payment 118 


Fr the 


Drawer is obliged to return the Money 
and Damages e 
5 ho If a Bill be not accepted by the Perſon 
.-.. - drawn on, and a third Perſon accepts © 


Was 1 liable © : | og] 1 55 119 
7. The Proteſt muſt be made fag ſent over 
in due Time, ar the Drawer will zot be 
anſwerable "uy 119, 120 


4 
He to whom a Bill is adorſhd his sRemedy 

1 2 the * Aeceptoi, and Indor- 
121 


See Sutoit, Se. aid Ius. 7. 
ond. See Date, 4. Deeds cancelled under 
Deeds 5» 7. "of 10.  Profert under 
Deeds, 14. Mu ef fait. under Iſſue, 
Naa, 72 Aue, 225 5 24, 25, 26. 
f under ue, 5. _Iayment, 4. 
Wtne ies, 235. : 5 
1. Obligation to deliver twenty Bales of Wool 
or Obie? Pounds, on Non-payment the 
7 may ſue on either 1 

2. Fa an declare on a Bond made the Bf 
| , and on the Profert it appears to be 
2 the ſecond, on Demurrer the Court 

|  - cannot adjudge them to be the fame 216 
3: But if after Oyer of the Bond the Defen- 
- dant-pleads Non ef fa. and the Jury finds 

it is his Deed, the Court with intend them 
- Gefame, 5 218 


Bock. See Domesvay. 
VP * Boundaries. 


| Whats proper Erin of old ie 
7 b 7%, 79 
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Biidge. See (Uitneſs, 18. 
_ Bye-Law. See Witneſs, 25. 


C. 
Cancel. See Deeds cancelled under Decds. 
| Capias. See Capias under (Urit. 


Carrier. See Not guilty in 7 reſpaſs under 


Illue, 23. Trover, &c. 2. 
Caſe. See under Attton. 


| Certainty. 
What Certainty is | Page 1, 147 


Cheat. See Witneſs, 14. 


Choſe in Acton. 
Why it cannot be aſſigned or transferred over 


230, 231 

Collateral. See Profert under Deeds, 3. 

Command. See Not guilty in Treſpaſs un- 
der Iſſue, 14. 


Commiſſion. See in what Caſes, Ge. IT, 
| Depaſitions under Court of Chancery. 


1, He that takes out the Commiſſion to exa- 
mine Witneſſes, is to have the Carriage of 
. 14 

Common. See Witneſs, 11. 


(92447200) Common Recovery. See Recovery. 


{And 112 Condition. See Confruition, &c. 1 
* Com, 16. Deed, 6. Profert under 
| | Deeds, 7. Entry, 6. Non eſt fact. under 
Iſſue, 2. = Ge. under Iſſue, 2, 3 


| Nil debet under Iſſut, 7. Entry, &c. =_ 
Not guilty i in Ejetiment, under Iſſue, 2. 


| 5 | Confeſ- 


2 
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Confeſſion of the Party. 
1. The voluntary Confeſſion of — Party is 


the beſt Evidence Page 139, 140 
2. The Examinations and Confeffions of the 
Party ſubſcribed before a Juſtice of Peace 
is good, but does not amount to a Con- 
viction till he has pleaded Not guilty 140 
3. But in Treaſon ſuch Confeſſion muſt be 
proved by two Witneſſes, and is only Evi- 
dence againſt himſelf, not thoſe he has con- 
feſſed to be in the Treaſon | 140 


Conſent of the Parties. See Deeds c can- 
celled under Deeds, 5. 
_ Conſideration. See Dath. 
Conſtable. See Carrant. 


Confirution of Moꝛds. 

1. Words in a Promiſe, Covenant or Agree- 
ment that do not import a Condition, are 
never to be conſtrued conditional, unleſs 
ſuch an Implication were abſolutely neceſ- 
ſary, and the Party would be otherwiſe 
without Remedy 198 

2. When a Word in a Deed is capable of 

two Senſes, that Senſe 1s to be taken that 
makes moſt ſtrongly againſt the Grantor 


214 


Contracts. See Baron, &c. 1, 2, 3, 4, 5, 6. 
Aclion on the Caſe under Ackton, 3 3. Profert 
1 Deeds, 1. Tort. 

A Contract founded on a Specialty cannot 
= by diſſolved but by a Specialty 173, 276 

2. Difference between a verbal Contract and 

| a Deed, that in the firſt the Individual Con. 

| tract 
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tract ſet forth in the Declaration muſt be 

3. In executory Contracts each has a Remedy 

. againſt the other for Non-performance 192 

Conviftfon. See Confeffion, &c. 2. 

Copy. See Court Baron under Court— 

Deed, 7, 10, 12. Etecution, Exemnply- 

cation, the Tita, Sc. under Not gin in 

eZ7ment under Fug, 11. Begiſter, 1. 

| eals, 1. Statutes. 3. Eis under 
| CUrit, I. wy 

| 3. The Copy of a Record is Eviderte - 8 

| 2. The Copy of a Copy is no Evidence 9 

3. The Copy of all other Records, hut Acts 

of Parliament, are under Seal or not under 

Seal 13. 14 

4. A Copy under Seal is called an Exempli- 

fication . | 14, 15 

5. Copies not under Seal are two Sorts, ſworn 

— Copies and Office Copies | 2 22 

6. Sworn Copies mult be of the Records, and 

brought into Court in Parchment 22 

7. Where a Record is loſt, a Copy of it may 

be read without ſwearing. it a true Copy 

„% -- Ry ..* .. Sy 24 

\ 8. When an Office Copy may be given in 

Evidence without proving it actually exa- 

v 4 * 4 

. A Copy of a Judgment, it be in- 

5 dorſed to have been examined by the Clerk 

of the Treaſury, is not Evidence without 

Proof of its being examined <1 8 

20. Office Copies of Depoſitions are Evidence 

in Chancery, but not at Law, without Ex- 

amination of-the Rolls 26, 26 

4 " "$6 Ub 
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11. Copies of publick Matters, not of Re- 
cord, may be given in Evidence Page 48 
12. Az of an Anſwer, but not of a voluntary 
 Aﬀidayit © 56 
13- A Copy ofa Will emwiniagin the Chan- 
cery is good Evidence 76 


Copybold. See Conn, 3.9. Of the Leaſe 

under Not guilty in Ejeament, under Iſſue, 
5 "The Title, Se. under Not guily i E- 
jeliment, under ue, 11. 

1. Copyhold Rolls mention a Surrender to 
the Uſe of the Will of A. this without the 
Will is no Evidence of the Seiſin of 4. 79 

Com. See Effate fo2 Life, 1, 2. 

1. The Reaſons of the general Rule, that he 

- who has an uncertain Eſtate has a Title to 

the Corn on its Determination 243, 244 

2, If the Leſſor determine his Will, the Corn 


belongs to the Tenant at WW, but not if 


the Tenant does 246 
3. If a-Feme Copyholder has Land durante 
Viduitate and -- wy the Lord, not the 
"Huſband, ſhall have the Corn 246 
4: Tenant in Dower dies, her Executor ſhall 
have the Corn, and the Statute of Merton, 
which gives Power to deviſe it, is only in 
Affirmance of the Common Law 248 
5. Two Jointenants, one of them dies, the 
Corn to the Survivor 248 
6. But if the Huſband and Wife be Jointe- 
nants, and the Huſband dies, the Corn 
ſhall go to his Executors 248, 249 
7. But if a Woman' ſows her Land and mar- 
tries, and the Huſband dies before Seve- 
france, the Wife ſhall have the Profits by 
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Con. 2 
8. If * Gow has Land * dies, * Wife 
ſhall have the third Part of her Dower 
Page 249 
9. If a Man ſows Copyhold, and ſurrenders 
to the Uſe of his Wife, and dies before 
| Severance, the Wife ſhall have the Corn 

2 
10. If a Man 1 before Severance, the — 
goes to the Executor, and not to the Heir 
250 
11. A. ſows the Land and conveys it to B. 
for Life, Remainder to C. B. dies before 
it is reaped, C. ſhall have it, and not the 
Executor of B. If both die it ſnall return 
to A. 230 
12. A. ſows the Land and deviſes it to B. he 
ſhall have the Corn 251 
13. Whoever has the Property of the Corn 
may give it in Evidence, or maintain Treſ- 
paſs _ 252 
14. A Leaſe to Baron and Feme during Co- 
verture, they are divorced Cauſa præcon- 
| trattus, the Baron ſhall have the Corn 
246, 247 
15. If Tenant at Will is outlawed, quære 
who ſhall have the Corn 247 
16. If Tenant for Life, or at Will, forfeit or 
break a Condition, they ſhall not _ the 
ä 247 
17. A Woman who has an Eſtate during Vi- 
duity, makes a Leaſe and marries, the Leſ- 
ſee ſhall have the Corn 247, 248 
18. If the Eſtate be determined by a Com- 
pulſory and not a voluntary Act, the Pro- 
perty of the Corn does not alter 246 
Cozoner. 
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Cozoner. see Examinations before-a 
Cozoner—CUrit, 3 


Coporation. See Acceptance, under Bllls 


ok Exchange, 4. Witneſs, 22. | 
Covenant. See 4fidavit under Court of 
Chancery, 3. Deeds cancelled under 


Deeds, 4. Non aſſumpſit under Iſſue, 1. 
* Covin. See Fraud. 
County. See Witneſs, 17, 18, 19. 
Court, County Court. See Perjury, 2. 


Court Baron. 
The Rolls thereof, or the Copies of them, 
good Evidence Page 76 


Court Spiritual. See in what Caſes, Sc. 
in Depoſitions under Court of Chancery, 
12. Perjurp, 2 

1. A Sentence in the Spiritual Court is good 
— 68 
. Of the Evidence of the Proceedings in the 
""Spieleial Courts 71 

3. How they gained their Juriſdiction in 
Cauſes CY 71, 72 


Court of Chancery. See Perjury, r 
Reco2ds, 7. 


The Evidence of the Proceedings in the Court of 
Chancery. 

Bill. The Bill is Evidence againſt the Com- 
plainant, and ſhall be ſuppoſed to be pre- 
ferred with his Privity, unleſs there are no 
Proceedings on it, for they mult prove a 
Privity in the Complainant + £00 

Decree. 
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n Aafwer A the Bete 
5 but then the Confefſion maſt be all 
taken together „ b_get * 31 
2. The Aver of an Enfant. by bis Guardian 
| ſhall not be given in Evidence againtt the 
Infant on a Trial Yn 51 
3. When a Defendane admits a F act, and in- 
ſiſts on a diſtinct Fact by way of Avoid- 
ance, there he myſt. prove the Matter of 
his Defence; but if it ix one Fat muſt 
be allowed, unleſs diſproved , 53 
4. Anfwer may be giren ia Evidene& on — 
Information of Perjury, without 


the Defendant ſwore it, and the _ | 


nr 


otherwiſe evinced 
5. On an Information of Perjury 
ſhall be afligned: far Pry in: the. fi 
Anſwer, that is explained in che 2 * 
Anſwer 
6. Qu whether Perjuay: vill le for what the 
Detendant ſwears on his Belief i in his An- 
- fwver 55, 56 
7. An Anſwer i is Evidence on product the 
Bill, or ſwearing it has been ſearched for 
in the Office, and could not be found, 2 
ſhall be intended to be ſ worn 
8. The Difference between the Evidence af 
an Anſwer, and a voluntary Affidavit 57 
c M If there is one Witneſs only againſt a De- 
fendant's Anſwer, the CON will direct a 
T 3 a m— 133 


| | Afidevit 
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- Chancery, 8. Copy, 12. Dath, 25 


. „An Affidavit is Evidence bs Per- 
; fan, bus then the Proceedings on which 
the Affidavit aroſe muſt be given in Evi- 
- denee to prove-the Identity of the Perſog 


v A voluntary Affidavit muſt be — 
de ſworn; it you prove it only ſigned, you 
- can only give it in Evidence as a Note — 
— - 2 

* An A Covenant branes againſt 

to, the Afﬀidavit of one was given in 

1 

+ ntary Affidavit of a 

na Rvidence ä 8 


Dye See Copy, 10. Qerdiz, 13. 
Gitueſs, 29. 
+. Depoſuions came over in u by the Civil 


. ; they ftand in Point b 


- dibllaty 
f Depoſitions ia perper — 


aum, &e. former erly 
vero not — after de Death of 
Soil pF 66 


| Fr 
5 4 They map bo rea when the Wiel are 
| . 
2. On Alfidavit of their | 
B 
| + ieneſfes being ſi a 
lick on the Way r 61, hy 


4. De- 
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Court of Chancery. 

4. Depoſitions taken thirty Years before, the 
Witneſſes being dead, were allowed to be 
read in Chancery, though the Parties were 
not the ſame, in as much as the Cauſe re- 
lated to the ſame Land, and the Tenants 


were Parties to it Paęe 62 
5. They cannot be given in Evidence againſt 
one not Party to the Suit 62 


6. Depolitions taken before the Anſwer be 
put in, cannot be read unleſs the Defen- 
dant be in Contempt 63 

7. Where the Bill is diſmiſſed, becauſe the 
Matter is not proper for Equity, the De- 
poſitions may be read in a new Cauſe be- 
tween the ſame Parties, but not if the Bill 
is diſmiſſed for the Irregularity of the Com- 
plaint 63, 64 

8. In Croſs Cauſes an Agreement was proved 
in one Cauſe, and not mentioned in the 
Pleadings in the other; it was ſet forth in 
the Bill and not proved, and an Order was 
had before Publication that the ſame might 
be read in both Cauſes . 64 

. Depoſitions de bene efſe taken before An- 
ſwer, and the Defendant not in Contempt, 
though the Witneſs dies before Anſwer, 


cannot be read without Order . i205 
10. Antient Depoſitions may be read without 
Bill and Anſwer - 06 


11. Depoſitions ſigned by the Commiſſioners 
are not Evidence in an Information of Per- 
jury, without Proof that the Party ſwore 
them 66 

12. Depoſitions taken in the Spiritual Court in 
a Cauſe relating to the Lands, can't be read 

67, 
Courteſy. 
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Courteſy. See under Baton, dc. 


n Credit. 52 

The Nature of it | Page 174, 115 

Cuſtom. See Bills of Exchange, 2, 3 
r. guilty in Treſpaſs, under Jfſge, 2 3. 


D. 
Date. See Bond, 2, 3. Non eſt fact: un- 
der Iſſue, i9. Enid, &c. under Not 
* in Ejefiment, under Iſſue, 5. Leale, 


I. TheImporr of the Word 212,213, 214 
2. Where the Date is only a Point of Com- 
putation, and the Intereſt does not begin 
from thence, theſe Words, From the e 
From thenceforth, are all one 
3. Lhe Date is no material Part of the Deed. 
215, 216 
4. If a Man declare upon a Bond dated the 
ſecond of Auguſt, and the Jury find it 
dated the firſt, THe Court cannot adjudge 


them to be the ſame; otherwiſe of 3 
21 


Death. See Not guilty in Treſpaſs, under 
T 22. 
Debt. See Aion of Debt, under Aﬀon. 
Dath. Payment, 6. Witneſs, 15, 16. 
7. Two Debts of equal Value in two ſeveral 
Perſons are not Satisfaction to each other 
without Agreement, which muſt be plead- 
ed, but Demand ariſing on the ſame Con- 
tract, and in the ſame Action, may be ba- 
lanced 287, 288 
| X Deceit. 


The TAB L E. 


Deceit. ce Lam Mager. 
Deeds. See Conftruttion of Tows, 
2. Contra, 2. Date, 3. Feoffnent 


1. Intolment. Non 4 fac. under N- 
ſue. Leaſe, 1. Pꝛelumption, 3 
1. A Deed conſiſts of three Things Whos 79 

2. Firſt, of ſealing the Deed 

3- Secondly, of the Delivery b 9 

4. Thirdly, in every Contract there muſt be 
ſome Right transferred or Obligation cre- 
ated 81 

5. By the Statute of Frauds a Deed is ne- 
ceſſary to paſs a Freehold or Term for 
Years, and the Ceremony of Livery | is not 


ſufficient 87 


6. A Man may plead a Condition to deter- 


mine an Eſtate for Years without Deed 


87, 88 
7. The Deed itſelf muſt be given in Evidence, 
and not the Copy, and be proved by one 
Witneſs at leaſt, unleſs it is an antient 
Deed, which may be read without Proof, 
if Poſſeſſion has gone with it, though the 
Witneſs be alive 102 
8. What is an old Deed 95, 96 
But the Deed is not required, but it is ſaf. 
ficient Evidence to prove the Import of it, 
and that it was in ſuch a Houſe that was 
burnt 97 
10, A Copy of a Deed is good Evidence, if 
it be proved to be compared with the Ori- 
ginal, where the Original is in the Defen- 
dant's Hand's, and he will not produce it 


97 
11. If 


HF 
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Deeds. 

11. If the Contents of a Deed are proved, or 
collected by a Jury, on a ſpecial Verdict, 
and the Deed itſelf is given in Evidence, 
or found in bæc verba, the Deed ſhall con- 
— the other Evidence, or Collection of 
the Ju ery age 98 

12. Where the Poſſeſſion has gone x — 
Deed for many Years, a very old Copy of 
ſuch Deed may be given in 7; Dx 5430s with 
Proof alſo of the Loſs of the Original 

85 

13. The Inſpection of a Deed ed 
good Evidence where the Deed needs In- 
rolment 99 

14. In what Caſes and againſt whom the Re- 
cital of one Deed in another is Evidence of 
the. recited Deed 99, 100 

15. A Deed. forty Years old may be given 
in 8 without Proof of the Execu- 
tion of it; but if Poſſeſſion had not gone 
along with it, they ought to give ſome 
Account of the Deed, for then the Pre- 
ſumption in favour of it fails 102 

16. So if it be razed, or interlined, it ought 
to be proved by the Witneſſes, if living, 

or their Hands proved, if dead; the Pre- 
ſumption in favour of the Deed is encoun- 
tered by another Preſumption from the 
Blemiſhes of it, and therefore its Credit 
ought to be reſtored by Procf of the Exe- 
cution; ſo if it imports a Fraud 102, 103 

17. A Deed may be given in Evidence on a 
Rule of Court by Conſent, without Proof 
of ſuch Deed 105 
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Deeds. : 
Lare Deeds, &e. Ste Cap. 7. Deeds, MW 
9, 12. Profert, under Deeds, 1. Intol- . 
nent, 2. FROM 
Deeds cancelled, where Razure, artnet Io. 
and breaking off the Seal, avoids the Deeds, a 
See Deeds, 16. Non ef fat. under t 

Iſſue, 14, 16. Mitnels, is, 17. 

1. Razures and Interlineations were formerly / 
getermined by the Court, but are now left iS 
to the Jury Page 106 1 

2. An Alteration of a Deed in Part not ma- 0 

terial, by a Stranger, without the Conſent if 

of the Parries, does not avoid the Deed, F 

| 


but does in a Part material 1; 207 ll * 
3. But an Alteration by the Party in a Point 2.00 
not material, avoids the Deed 107 0 
4 If one Covenant be altered, this defiroys f 
the whole Deed 108 3. 
5. If Blanks in Places material be filled up 0 
; by Confent of the Parties, the Obligation | "8 
is void, but not in Places immaterial 108, 't 
109 & 
6. Where the Intereſt veſts as by Livery and WW 
Deeds of Leaſe and Releaſe, the Deed has &! 
no Continuance, it may be pleaded or given Wy 

in Evidence, though the Seal be taken off, Wn 
but where the Deed is neceflary to be ſhewn Bw 5. 
in order to acquire the Intereſt (as in all M 
Things lying in Grant) there he fails if the 
Seal be torn from his Deed fog, 110 6. 
7. If an Obligation were ſealed wken plead- . 
ed, and after Iſſue joined the Seal was ton 
off, yet the Complainant ſhould recover 111 
8. If a Seal of the Deed be broken off in 7. 
Court, it ſhall be inrolled there 111 


4 3 9. If 


The TABLE. 


7 
f one of the Obligors Seal be torn off, 


795 'deſtroys a joint, but not a ſeveral Obli- 
tron Page 111 

10. If two are bound jointly and ſeverally, 
and the Seal of one of them is torn off, 
this is a Diſcharge of the other 112 


Profere. See Bond, 2. F coffment. 
1, The general Rule is, chat there mult be a 
Profert made of folemn Contracts in an 


Action founded upon ſuch Contracts, un- 


leſs detained by the other Side, even tho 
bdurnt by Fi ire, and the Reaſons of this 
Rule 97 
2. Parties to a Deed, not Privies 4 in Eſtate, 
cannot rake Adyantage of a Deed without 
ſhewing.it 82 
3. When a Man ſhews a Title in himſelf, 
every Thing collateral to the Title ſhall be 
intended, chough i it be not ſhewn, Where 
the Deed is neceffary ex provifione hominis, 
' but it muſt be ſhewn where the Deed is 

neceſſary ex inſtitutione Legis 84 
4: "Things. that lie in Livery may be pleaded 
„ wündut Deed, not Things that lie in Grant, 
84, 85 
5 He ei has a particular Eftate by Grant, 
muſt ſhew not only his own Conveyance, 
but the Deed paramount 88, 89 
6. They who claim an Eſtate by Act in Law, 
as Tenant in Dower, by Elegit, or the 
Guardian in Chivalry, may make their 
Claim without ſhewing the Deeds 89, 90 
7. Or may claim a Condition, or claim an 


Eſtate defeated by the Condition, without 
7 a Deed, 
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Deeds. 
a a Need, and are not eſtopped by the Li. 
very | Page 89 


8. But Tenant by Courteſy cannot claim an 
Eſtate lying in Grant without Deed, nor 
can he nor the Lord by Eſcheat defeat a 
Freehold without ſhewing the Deed © 90 

9. When any Perſon ought to have the Cu- 
ſtody of the Deeds, there, where ſuch Per- 
ſon 15 compelled to ſhew his Title, he 
ought to make a Profert, but an utter 
Stranger to a Deed is not compelied. in 
Pleadings to ſhew it 90 

10. If a Releaſe is made to a Remainder, Man 
in Fee, Tenant for Life ought to produce 
the Deed - 90, 91 

11. Letters Patent ;orolled!! in the 2 Court, 
or Records of the ſame Court, need not 
be profered to the Court; but a Deed in- 
rolled, or Letters Patent of another Court, 
muſt 92 

12. Deeds pleaded are in the Cuſtody of the 
Law dyring the whole Term, and if de- 
nied, remain in Court for ever; if not, 
they ſhall go back to the Party after the 
Term 1s over 93, 94 

13. Such a Deed remaining in the Court may 

3 pleaded 1 in another Court without ſhew: 

ing 94 
14. In an Action of Debt on and the Pro- 
fert is Matter of Subſtance 95 

15. But it is not Matter of Subſtance to ſhew 

Letters of Adminiſtration 95 


Defendant. See Proof of the Iſſue on whom, 
under Iſſue. Witneſs, 26. 


Demelne. 


Demeſne. See Mano. 
1. Antient Demeſus, what. Page 78 


Demonſtration. | 
1, Knowledge by Demonſtration, what 1, 2 


Demurrer. See Bond, 2. Nen ef fall. un- 
der Iſſue, 23. Solvit ad diem, under Iſſue, 5. 


Depoſitiong. See under Court of Chan- 
1 cer p. 

Deputy. See Payment, 3. Witneſs, 10. 
Detinue. See Not guilty in Trover, under 
114 Iſſue, 8. | | 
Dilclatmer. See The Title, Sc. under Not 
guilty in Ejement, under Iſſue, 2. 

... . Diſmifſion. Sce under Bill. 
Diſleiſin. See Entry, 3s. 4+ Nut tiel Tort, 
6 under Iſſue, 1. 


IRE Domesday. See Mano2. 
Domeſday Book, what 78 


1 Dower. See under Baron, &c. 
Durels. See Non eſt fact. under Jfſue, 11. 


Czetment. See Not guilty in Zjeliment, un- 

. der Ifſue. Not guilty in Treſpaſs, under 
Iſſue, 11. Trial, 6. Uerdict, 7, 14. 
Elegit, under {{Irit. 

1. Ejectment will lie for ſo many Acres of 
Herbage „ 2205; 223 

2. If a Man iſſue out an Elegit, and brings 
an Ejectment to try his Title, he muſt 
ſhew his Elegit filled 230 
Wiky X 4 3. If 
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3. If che Plaintiff declares for a Aanor, he 
"qr prove the Attornment of the Fenants 
Page 241 
5 Elegit. See wider Ttrit, 
Entry: See Not guilty in Ejewent, under 
Jſſue. Leaſe, 4. Bent, 
1. If a Man makes a general Entry into Part, 
this is ſufficient to veſt the whole Eſtate; 
for the Preſumption of the Law is always 
in favour of the Poſſeſſor, unleſs he makes 


a ſpecial Entry 225, 226 
2. But where he enters to deveſt an Eſtate, 
his Entry muſk be ſpecial © 226 


3. If one diſſeiſes another of one Acre and 
at another Time of another, the Hi 
may enter into one of the Acres in the 
Name of the Whole; but where the Seiſin 


is different, the Entry Wen; be diſtin in 


both Acres 227 
4. If there be a Diſſeiſin of two Acres in two 
* dißßeredd Counties at the ſame time, there 


muſt be diſtinct Entries 228 
5. If a Thing begin without Solemnity, it 
may be defeated without Entry 229 


6. If a Man make fevera} Conditions annedbd 
to ſeveral Feoffments of two Acres of 
Land, and both Conditions are perle he 
muſt make ſeveral Entries 229 
7. H I. S. is a Truftee of a Leafs for 1 N. 
and is diſpoſſeſſed, and a Stranger enters 
in the Name and by the Direction of IJ. NM. 
this is no Entry of the Truſtee 229, 230 


Elcape. See Nil debet, under Iſſue, 12. 
Elche at. See Profert, under Deeds, 8. 


Elcrow. See Nor ef fact. under Iſftie, 15. 


Eſtate-Tail. Sec Recovery, &c. 
4 Eſtate 


The FABLE 
Eſtate fo? Life. See Profert vũder Deeds, 
"_ - Pxftompeion, 2 Recovery, &c. 
Uerdick, rx, 15. 
f. If a Tetant for Life plant Oaks, they go 
to the Remainder Mn ' Pape 252 
2. Or if he: improves the natural Product; 
but if he rears Hops on antient Stocks, 
they ſhalt go to his xecutor 252 


Eſtate fo; Pars See - Deeds, 4, 6. Get. 
Effafe at Will. See COM, 2; 15, 16. 


Witness. 9 
Eſtate in Remalnder. See Com, 11. 
Eſtate fo? Life. - Preſumptlon, 2. Re- 
0. Geri 2. Prefert under Deeds, 


. 11. | 
Eſtoppel dee Profert unde Prein „ 7. 
Feoffment, 4, 5. 
Etkovers. See Nullum ap! vaſtum un 4c cr 


Evifion. See W = Debet N Juuc. 
31 Bent. 25 


Evidence. See Baton, Sc. 2, a „ 
Court Baron. Court Spiritual. 
Bilt, Anfiwver, x, 2. 3, 4, 3. 8, 
Aida vit. Denaſtion, under Tat 5 
'Chancery. Confeflion-of the Want 

Copphold. Covy.. Boundacts. . ©-- 
cree under Court of Chancerp. 47rcr it 

tion. -Gxecutot; &c:: £Exempiifhi ti cit, 

Feoffment, 2, 3. „ Fine. Inruiment. 

Iſſue. Notes, 1. ault under Fi gt 

pals; 2. Trial, 35 4. 57 6. Clerbiun 43 

4 Pod ate under ul, &c. Ce. 


(Arie, 25 3. n 


2 The 


The TAB L E. 

_ Evidence. SHEN 
1. The ſeveral Degrees of Evidence Page 1, 2 
2. The Original of Evidence 3, 
3. The firſt Rule of Evidence is, that the 

Law requires the utmoſt Evidence the Na- 

ture of the Fact is capable of; the Mean- 

ing of this Rule 48. 5, 16, 17 

Evidence is either written or unwritten 5 
5. Which is to be preferred in the Scale of 


Probability 5 
6, Written Evidence is either publick or 2 


vate 
7. Publick is either Records, or Mares 4 


an inferior Nature 7 
8. Compariſon of Hands is Evideics ry Ci. 
vil, but not in Criminal Caſes; for the 
Compariſon of Hands is no more than a 
Prefumption founded on the Likeneſs, and 
the Preſumption is in favour of the De- 
fendant, that he is Not guilty, ſo there is 
no more than one Preſumption againſt 
another 84, 55 
9. The Pope's Licence without the King's 
has been held good Evidence of an Im- 


propriation 77 
10. The Pope's Bull is no Evidence of a 


Preſcription to be diſcharged of Tithes; 

for the Bull contradicts ſuch Preſcription, 

but is Evidenne on a ſpecial Preſcription 

8 

11. An old Terrier or Survey of a Manor 

may be given in Eyidence 78 
12. An n Old 

where it came along with the Writings, 

and agreed with the Boundaries adjuſted 


in an antient Purchaſe 7, 79 
11 72K 13. Pri- 


Map of Lands allowed Evidence, 


888 


The TA B LE. 
Evidence. | 
13. Private Evidence is two-fold, Deeds, or 
other Matters of an inferior Nature, Page 79 
14. Written private Evidence not under Seal 
is to be conſidered at Common Law, and 
on the Statute of Frauds 112 
15. In Evidence, not under Seal, at Com- 
monLaw, Notes are to be conſidered 112, 
| 11 
16. Meer Hemrthy is no direct Evidence 1 = 
17. But may corroborate the Teſtimony of a 


Witneſs | 153 
18. How to weigh Evidence 136 


Examination. See Commiſon. 
1. Examination before a Magiſtrate of one 
dead, not allowed in an Information for a 


Label | 141, 142 
Examination de bene eſſe. See Depeſi- 
uon under Court of Chancery. 


Examinations befoze a Cozoner. 
1. On Oath that a Witneſs is dead, or un- 
able to travel, or detained by Means of the 
Priſoner, or cannot be found, his Exami- 
nation before the Coroner is good Evi- 
dence, but the Coroner muſt ſwear the 
Examinations are the ſame which were ta- 
ken before him on Oath 140, 141 


Examinations in perpetuam, &c. See De- 
poſitions under Court of Thancery, 3. 


np Exchange. 
The Nature and Method of it 113, 114 


Excommunication. See (Witneſs, 2, 43. 
Execu- 


— —— — — —-—-—t — 
* . 
* 
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Execution. See Averment. Zxecuvor, &c. 
- + x, 2. Melk, 2 n 

| You may take our Exe tion on 2 Jude 

ment im Faper ſigned by che Maſter, but 

you cunnot᷑ give a Copy of it in Evidence 

till it is brought wr Parchment Page 22 


Extcuts2 and Avininiſirato?: See Book. 
Profert under Deeds, 15. Cozn, 4, 6, 
10, 11. Non &f fad. under Iſtuk, 24 
Non afſumpft mfra, Sc. under Iſſut, = 
- Wiitnels, 7» 155 16. 

r. In Plene adminiftrovits Execution . 
cannot 5 given in Evidence without the 
Judgmen 

2. In Debt — the a er he RET 5 
Feſtator was taken in Execution on Cap. 
ad fatisf. and found that he was taken on 
an Alias Captas, this maintains the Plea; 
but not if they had found he was taken on 
a Capias pro fine, or a Capias utlagatum 

39, 40 
3. If Letters of Adriiviſtracion be given in 
” Evidence, you . ſhew hey were revo- 
; red 


75⁵ 
4 Erempttfication. UK! 
1. uin i it is of green Credit than een 


PY - 
2. Exemplifications are | two-fold, under the | 
Broad Seal, or under the .Seal of the Court 


14, 15 


3. — ö Egeations of Diotions in Equity 


ſhall be delivered to the Jury, if the Party 
be dead but if they comprehend the Te- 

imony of ſome that are living, they ſhall 
not be in Evidence 211 


Exhibit. See UGerdick, 8 


The 


* : 1 9 . 1 * 7 
* * 7 
3 11471 þ 


Tally. See a dg ns Matters, 
Farber aud Child. See Trealou, ul. 
Kc. 3. Probate under Wil, Kc. 2. 


Felony. See Not puilty in Gin! Aa, 


under Mus. \ | PUncipal, - &; Mit- 
nels, 61. "2 


1. Time, 3 * che nen where- | 


- with the Felony was committed, are im- 
n Circumſtance | Page 270 


Feoffment. 
wery. See Deeds cancelled, under Deeds, 
6. Entry, 6. Profert, under Deeps, 
4. The Title, &c. under Not guiliy in 
| Ejefament, under Iſſue, 8, 9, 10. Uit- 


nels, 9. 
I. Lively what, and why the” 3 of a 
Deed not neceſſary to it 88 


2. A Man may plead a Feoffment or Demiſe 
without ſaying per Indent. and yet give the 

> Indenturean Evidence 85 
3- But if a Man pleads a Feoffment, per 
Fait, Quere, if he can give a Parol Feoff- 
ment in Evidence 85 

4 K is an Eſtoppel in Pais 86 
If the Defendant pleads the Livery and 

” Seilin of the Plaintiff, he cannot reply the 
ILivery was conditional without ſnewing a 
Deed; but the Jury are not eſtopped from 

. finding ſuch a conditional Feoffment 86, 87 
6. If a Deed of Feoffment be proved, and 
Poſſeſſion has gone with it, Livery ſhall be 
preſumed, 


The T AB L E. 
preſumed, but if not, the Livery muſt be 
— but if the Jury find the Deed and 


Poſſeſſion going with it, yet the Judges 
in ſuch finding cannot adjudge it a good 


Conveyance Page 103, 104 
1. ug rr rating given in 
Evidence as a Releaſe 10 5 


Fine. See Entry, under Net in Zee: 
ment, under Tfſue, 2 Nt pily 


1. Why the Chirograph of a Fine is "Evi 


dence to all Perſons of ſuch a Fine, but 
not of the Proclamations, but a they muſt 
be examined from the Roll 24, 26 
2. A. levies a Fine of the Manor of Dult, 
and has two Manors called Dale, Circum- 
ſtances may be given in Evidence to prove 
which Manor he intended „ 224 


F o2gery. See Witnes, 13. 


Fraud, Covin, Ac. See Deed, 16. The 
Title, &c. under Not guilty in ana e 
under Iſſue, 7, 8, 9, 10. 

x. Voluntary Conveyance has no Badges of 
Fraud, unleſs the Party were then in Debt, 


or in Treaty for Sale of the Lands 235 


8 
| Git See under Adlon. 


Gzant. See Deeds cancelled, 6. Prefert, 4. 


LY) 8. under Deevs. | 
1. What Things lie in Grant, and how chey 


muſt paſs under the Hand and Seal of the 
Party, or by Preſcription 88 
Guardian 


Suardian. See Pr 7 ert, under Dee ds, 6. 
Of the Leaſes. under Not guilty in Ejetiment, 
under Iſſue, 8. (Uitneſs, 5. 6. 


1 
Hearſap. See Evidence, 16, 17. Mit- 
neſs, 54. 
Deir. See Con, 10. The Title, &c. under 
Not guilty im Ejeflment, under Jf[ue, 10. 
undzed. See (Ultnels, 20. 


J. 

Wentity. See Fine, 2. Anſwer 4. A 
davit, under Court of Chancery, 1. 
Ideot, Lunatick. See Witneſs, 45. 

Jiew. See (Witneſs, 43. 
Impziſonment. See Not guilty in Treſpaſs, 
| under Iſſue, 12. | 
Impꝛopziation. See Evidence, 9. 
Incloſures. See Not guilty in Treſpaſs, un- 
der Iſſue, 7. 

Indickment. See Appeal. Not guilty in 
criminal Matters, under Iſſue. Trial, 5. 
Gerdick, 3, 4. 

1. Firſt lies for entering a falſe Marriage in 


the Regiſtry Book Page 77 
Indoꝛlement. See Indorſement, under Bills 
of Exchange. 


Inducement. See under Aﬀfon. 


Inkant. See Anſwer, under Court .of 
Chancery, 2. Non eſt fact. under Iſſue, 
10. Non aſſumꝑſit. under Iſſue, 2. Law 
| Wager. 1. Gold, &c. 3. Witneſs, 
5, 6, 45, 46. 

1. An 
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The TABLE. 
1. An Infant may have an Action on the 
Cale IE 187 


Inddel. See Witneſs, 2; 43. 
Infomation. See Trial 6. CWittneſs, 
: 12, 13, 14. 
Inn Keeper. See Not guilty in 7. reſpaſs, un- 
der Iſſue, 15. 
Inrolment. See Deeds, 13. Deeds can- 
celled, 8. Profert, under TIA 
1. Where a Deed is inrolled the Indorſement 
of that Inrolment is Evidence * — 
ther Proof of the Deed» + , 25 
Foy But if the Deed inrolled be loſt; 2 the 
Clerk of the Aſſize makes out a Copy of 
the Inrolment only, this is no Evidence 
vithout proving it examined 25 


Inſperimus. See Deeds, 13 
Interment. See Averment. "Sond. 
| Pr of ert, under Dekos. 3 


Antultian. 
The Nature of intuitive Knowledge 2, 3 


Jointenants and Tenants in Common. 

See Conn, 5, 6. Not guilty in Ejetiment, 

under Jfſue, 3, 4. - Not guilty in Treſpaſs, 
under Jfſue, 4, 5. 


Illue. 


| General Iſſue. 
1. An Informal Iſſue is aided by the Statute 
of Jeofails 79 
2. On a ſpecial Iſſue no Body can run into 
any Point that is out of the Iſſue, but on 
| the General Iflue, whatever tends to _ 
| tae 
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Iſſue. 
the Plaintiff's Cauſe of Complaint may be 


given in Evidence Page 233, 234 


Non 97 Faum. 


1. You may give in Evidence on Non eff 
fadlum, that the Obligation was delivered 
to their Uſe, and they diſagreed 162 

2. Or that the Obligation was delivered to 
another to be kept till certain Conditions 
were performed, and that he delivered the 
Bond to the Obligee before they were per- 
formed 162 

3. If the Witneſſes prove Delivery at another 
Place, Quere, if that warrants the Iſſue 

162 

4. In Debt againſt two, if it is proved the 
Debt of one, and not of the other, the 
Iſſue is maintained 162, 163 

5. You may give Not lettered in Evidence 
on Nen eſt factum 163 

6. Whether Riens paſſa par le fait may be 
given in Evidence 163 

7. The Plaintiff declares on an Obligation to 
Ralph, Obligation to Randolph is no Evi- 
dence on this Iſſue; ſo Edmond and Ed- 
ward 163, 164 

8. Evidence that he was blind, and the Deed 
miſread to him, will juſtify this Iſſue 164 

. A Stranger cannot plead a general or a 
ſpecial Non ef: fatium, but Riens paſa par 
le fait 164 

10. Infancy cannot be given in Evidence, but 


mult be plcaged, but Coverture may 165 
* ro 


The TAB L E. 
Tſſue. - 


11. Dureſs cannot be given in Evidence 
Page 165, 166 

12. If a Deed is only voidable, you mult con- 
clude to the Court with Judgment, Si 
actio, Cc. 166 
13. Where the Queſtion relates only to the 
ſigning, ſealing and delivering of the Deed 
by the Defendant, he pleads Non et faftum 
generally | 167 
14. But anciently where the Deed was ſigned, 
ſealed and delivered, yet was originally 
void by Matters dehors, as Coverture, &c. 
or became void after by Razure, &c, the 
Defendant muſt have pleaded the Matter 
ſpecially, and concluded Mint non eſt factum 
167 

15. If a Man pleads delivered as an Eſcrow, 
and concludes eſpecially, Mint non eſt fac- 
tum, the general Way is to put it to the 
Jury, but he may put it to the Court by 
an [Joc parat eſt veriſicare 167, 168 
16. So a Deed acknowledged in Court, a 
Man cannot plead Non eſt faclum, but may 
plead Riens paſſa par le fait 164 
17. If you plead breaking the Seal, or Ra- 
Zing, or any Addition after Delivery, you 
may conclude Mit, &c. though the better 
Way is to conclude to the Court with 
Judgment Si adio 168 
18. If a Man pleads that the Obligation was 
made to another, and not to the Plaintiff, 
this is ill, and amounts to the General 
Iſſue 168 
19. If a Man pleads that Fact. predif? was 


made without Date, and that the Plaintiff 
1 added 
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Iſſue. 
added a Date, and int non eſt faium, this 
is 11] and repugnant Page 168 


20. If a Man confeſſes the Obligation, and 
leads an Acquittance, he cannot conclude 
nt non eſt factum, but Judgment Si adio 
168, 189 

21. A Man declares on an Obligation made 
to himſelf, and on Non eft fact. the Jury 
find an Obligation made to another of the 
ſame Name, or to the Plaintiff and ano- 
ther, and that he brought the Action as 
Survivor, this warrants the Iſſue; but the 
Defendant ought to have pleaded, or de- 
manded Oyer, and demurred 169 
22. Action againſt V. S. the Jury find a ſpe- 
cial Verdict that V. S. entered into an 
Obligation to the Plaintiff by Name of 
T. S. this is found for the Defendant 169, 
170 

23. If the Defendant pleads Non eſt faum, 
and demurs to the Obligation, the De- 
murrer 1s void 170 
24. Debt on a Bond againſt the Executors of 
J. B. the Defendant pleads Quod ſcriptum 
predifium, whereas he ought to have ſaid 
Non eſt fatium J. B. Non eſt factum ſuum, 
good after Verdict | 170 
25. If two are jointly bound, and one is 
ſued, he muſt plead this in Abatement, 
and cannot give it in Evidence on the 
General Iſſue; otherwiſe in Aſſumpſit, and 
the Reaſon of the Difference 171, 172 
26. In Debt on an Obligation, the Defen- 
dant pleads there was a Schedule annexed, 
which is diſannexed, and J/int non eſt fac- 

2 tum 
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tum, this is bad; but good had he con- 
cluded to the Court with Judgment, Si 
attio Page 172, 173 
Solvit ad diem. 

1. In Debt on a ſingle Bond, Payment with- 
out Acquittance 1s no Plea 173 
2. But Payment at the Day 1s a good Plea to 
Deb: on an Obligation with a Condition 
173, 174 

If the EE is to pay Money at a 
1 Day and Place, Payment before 


the Day and an Acquittance is no good 


Evidence I 
4. But where the Solvend. of a Bond is fu- 

ture, a Man may plead Payment before 

the Day, and that nothing 1s in Arrear 


175 
5. Debt on an Obligation, the Defendant 


pleaded, that after the Day of the Writ 


purchaſed, he paid to the Plaintiff 60 J. 

Parcel thereof, which he received, Jud. de 

breve, and on ſpecial Demurrer adjudged 

for the Plaintiff 176 

6. In Debt on an Obligation of 10 l. it is a 

good Plea, that H. was jointly bound with 

| the Defendant, to whom the Plaintiff made 


| delivered after, in which he acknowledged 
the Payment of 205. in full Satisfaction of 
j | the ten Pounds 176, 177 
7. Debt on a Bond by a Biſhop, Defendant 
| pleads Payment to J. S. Bailiff to Plaintiff, 
| ä and by his Command, and avers it came 
to his Uſe. Quære, if this Averment make 


the Plea double 177 


8. In 


an Acquittance, dated before the Bond, but. 


10 
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8. In Debt on a Bond of 200 J. conditioned 
to pay 100/. the Defendant pleads Pay- 
ment of the aforeſaid Sum of 100 J. at the 
Day; the Plaintiff replies, Quod non ſolvit 
predia 105 l. this is bad, becauſe the 
Plaintiff and Defendant do not join in a 
Point Page 178 
But if the Plea was Payment of 501. on 
the 14th of June, and the YVIaintiff replies, 
that he did not pay it on the ſaid 14th of 
Auguſt ſupraditt. and Verdict found that he 
did not pay it the 14th of June, is no Er- 
ror 178 
10. On this Plea, the Payment muſt be 
roved on the very Day the Money 1s 
payable by the Bond; but this is aided by 
the Statute for Amendment of the Law 

. 17 
Non aſſumꝑſit infra * annos. as 
1. This Iſſue is founded on the 2. Fac. I. c. 16. 
and lies in all Actions on the Caſe 180 
2. Does not extend to an Aſumꝑſit between 
Merchant and Merchant 180 
3. This Iſſue is pleaded by way of Negation 
to the Declaration, or by way of Bar 180 
4. The Confeſſion of the Defendant within 
The Time is Evidence of a new Promiſe, 
if tound by a ſpecial Verdict 181 
5. Declaration in Aſumpſit, by the Executor, 
and the Aſſump/it is laid to the Teſtator 
eight Years before, and the Promiſe re- 
newed to the Executor within ſix Years, 
and allowed to maintain thelſſue 181, 182 
6. Indebitatus a aſſump” againſt four; they plead 
Non aſſumpſer ' infra, Sc. the Evidence i is, 
that they all aſſumed out of the Compats 
1 3 of 


el 
Iſſue. 


of the ſix Years, and that one aſſumed 
within, and the Verdict found that one did 
aſſume, and diſallowed. Quære, Whether 
he ought not to ſue one only? Page 182 


Non aſſumꝑſit. See Baron, &c. 1, 2, 3» 4 
6 


55 ©. 
Non eft factum, under Iſſe. 25. Not guilty 
in Treſpaſs, under Jſſue, 22. 


The Nature of the Iſſue. 

1. Upon an A/ſump/it, Covenant under Hand 
and Seal, to pay, 1s no Evidence, nor any 
Specialty or Matter of Record, or any 
Contract for Rent, becauſe there is an 
Action of Debt or Covenant founded by 
them, which was never barred by Law 
Wager 182, 183 

2. Upon Non afſumpfit, Infancy may be given 
in Evidence, in Diſcharge of the Promiſe 

186 

3. A Promiſe to reſtore an Horſe hired for 
a Journey; that he died in the Journey, 
without the Rider's Default, is a good 
Excuſe; but Quære, Whether it ought to 
be pleaded, or may be given in Evidence 

| BE | 187 

4. In an Aſumpſit, the Plaintiff declares that 
the Detendant, in Conſideration of Mar- 
riage, aſſumed to do ſuch a Thing; on Non 
aſſunpſit the Plaintiff proves a Promiſe 
to do three Things, of which two were 
performed, and the third left undone ; the 

Contract proved does not ſupport the 
Contract alledged 188 

; 5. On 
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Iſſue. 
5. On an Indebitatus, the Defendant gives in 


Evidence, that another was Partner with 
the Plaintiff at the Delivery of the Wares; 
the Plaintiff muſt be nonſuited Page 189 
6. A ſpecial Aſumpſit for Hops; Evidence 
that the Defendant aſſumed to pay ſo much 
for Hops, if delivered well packed, picked, 
dried and bagged, is good, becauſe they 
ought to be ſo, whether contracted for or 
not 190, 191 
7. On an Aſumpfit for twenty Pounds, a 
Promiſe that if two would ſurrender their 
Right, he would pay them twenty Pounds 
a-piece, and that they did, is good Evi- 
dence 191 
8. Aſſumpfit for fifteen Quarters of Malt; 
Evidence of fourteen or fifteen, is not 
good 191 
9. Action on a Promiſe, that Defendant 
would not ſue the Plaintiff, Evidence that 
he would forbear to ſue him, good 191 
10. Indebitatus aſſumpfit on a Contract, in 
which the Plaintiff fold ſixty Combs of 
Rye to the Defendant, at fourteen Pounds 
2 Comb, to be delivered at or before 
Michaelmas, and the Money to be paid on 
the Delivery of the Rye, and the Proof 
was, that fifty Combs were delivered be- 
fore Michaelmas, good Evidence 191, 


192, &c. 
11, On an Indebitatus no Evidence can be 
wen of an Account current 1 $0 


12. Good Evidence againſt a Father, that 
Phyſick was delivered to D. at his Re- 


queſt 193 
1 4 Quantum 


ABL E 


Ifue. 
Quantum meruit, 
1. Delivery of the Goods is Evidence of a 
Sale in a Quantum meruit Page 187, 188 


Nil debet. 

1. Where the Debt ariſes by Specialty, it 
cannot be diſſolved but by Specialty; but 
where by Act in Pais, it may be diſſolved 
by ſhewing any Fact in Pais, in Evidence 


2 76, 277 
2. This Iſſue is two-fold, either per Legem, 
or per Patriam 1 


3. Firſt, per Legem, that is, Law Wager, 
which was ficlt invented by the Clergy, 
and from thence came over into civil Pro- 
ſecutions | 277 

4. Secondly, per Patriam 279 

5. If a Man makes a Leaſe for Years, Nil 
debet is the General Iſſue; but in Debt on 
an Obligation Non /t factum 279, 280 

6. Eviction, Expulſion, and any Suſpenſion 
of Rent, is good Evidence 282 

7. Demiſe be pleaded, a Leaſe upon 
Condition is good Evidence to maintain 
the Declaration 283 

8. Ne unque ſeifie de la Terre may be given 
in Evidence, unleſs the Leſſor waives the 
Poſſeſſion 283, 284 

9. In Debt for the Arrears of an Account, 
the Defendant may give in Evidence there 


was no ſuch Account 284 
10. Payment may be given in Evidence, but 
a Releaſe muſt be pleaded "24: hi 


11. Quære, whether a Defendant mult plead, 


or give in Evidence, that his Leſſor was 
bound 


AI 
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bound by Covenant to repair, and that he 
expended the Rent in neceſſary Repara- 
tions Page 285 
12. In an Action of Eſcape, and Nil debet 
pleaded, freſh Purſuit may be given in 


——_ al 

In Debt for not ſetting out Tithes, Nil 

" is the General Iſſue 289 
Not guilty. 


Of General Iſſues that ariſe on Actions that 
ſuppoſe ſome Miſdeeds, the moſt general 
is Not guilty, which runs through a great 
many Sorts of Actions; firſt in civil, ſe- 
condly in criminal Matters 209 


Not guilty in Ejectment. See Not puilly in 
Treſpaſs, under Iſſue, 4. 

1. And firſt of the Leſſors; ſecondly of the 

Leſſees; thirdly, of the Entry 209 


Firſt, of the Lefors. 
2. In this Iſſue they are to be the ſame in the 
Allegation and Evidence 209 
3. If a Man declare of a Joint Leaſe, the 
Leaſe of two Tenants in Common does 


not ſupport the Declaration ä 210 
4. If a Man declares of a Joint Leaſe by Ba- 


ron and Feme, Evidence of a Joint Leaſe 


made and delivered by them on the Land 
is good, but not delivered by Warrant of 
Attorney 211, &c. 
5. If there be ſeveral Coheirs, they muſt 


make ſeveral Leaſes to try their Title 212 


$:condly, 


in 
'N 
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d 
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' Secondly, of the Leaſes. 
1. The Leaſe proved muſt agree with the 
"Lo alledged in the Commencement, in 
the Land, and Number of Acres Page 212 
2. If a Man declare of a parol Leaſe, and 
give in Evidence a Leaſe by Indenture, this 
will not maintain the Declaration 220 
3. Declaration in Ejectment of Mrchaelmas 
Term, and the Leaſe declared on bears 
Date after the Term, if it appears by Evi- 
dence that the Bill was filed after the Day 
1 the ſuppoſed Leaſe, it is ſufficient 220 
In Ejectment a Man declares on a Leaſe 
100 Acres of Land, and gives in Evi- 
dence an Ejectment out of 40 Acres, this 
is good for the 40 Acres 220, 221 
s. If a Leaſe of other Lands for another 
Number of Acres than in the Declaration, 
can be given in Evidence 221 
6. If a Man declares of a Leaſe of ſo many 
Acres of Meadow and Paſture, and gives 
in Evidence a Demiſe of the Herbage and 
Pannage, this will not maintain the Iſſue 
221 
7. But if a Man has the Inheritance in the 
Graſs, or in prima Tonſura, and lets this to 
another for Years, as a Leaſe of the Lands, 
the Leſſee may declare upon this Leaſe, 
and give the Title of his Leſſor in Evi- 
dence 222 
8. A Leaſe made by a Copyhalder or Guar- 
dian is good Evidence, where the Decla- 
ration is of a Leaſe generally 222 
If a Man declare for a Mefſuage and 44 

Acres of Land thereunto appertaiging, he 
ma 
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may by Evidence prove what 11 Acres he 
intended Page 223, 224 


Thirdly, Entry and Ouſter. 

1. Now by Rule of Court they confeſs Entry 
and Ouſter, and inſiſt on the Title only 

” ml 

2. But this Confeſſion does not extend to ſoch 
Caſes where it is neceſſary to prove an 
Entry to make a Title in the Leſſor of the 
Plaintiff, as for a Condition broken, or to 
avoid a Fine; but there the Leſſor _ 
make an actual Entry 

3. The Plaintiff makes a Title by a Leaſe . 
1000 Years ſealed and delivered at London, 
the Court preſumed an Entry, unleſs the 
72 were ſhewn 224, 225 
If a Man brings an Ejectment of a Rec- 
*" Evidence that he took the Tithes will 
not maintain the Declaration 225 

5. If a Man makes a Leaſe to begin a Die 
datus, he cannot prove his Entry at the 
Day the Leaſe was made 225 


Fearthh, The Title in 4 Leſſor of the Plain- 
H 

1, If a Leſſee aſſign or make a Leaſe to an- 
other, the ſecond Leſſee muſt prove the 
Poſſeſſion of the firſt 230, 231 
2. The Truſtee of a Leaſe, Leſſor in Eject- 
ment, by his Declaimer in Pais will avoid 
the Plaintiff's Title 231 
3. In Ejectment the Defendant ſhall not give 
in Evidence a former Mortgage or Con- 
tract made by himſelf 231 


4. A 


MAIL. 
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4. A Parſon in Ejectment muſt prove Ad- 
miſſion, Inſtitution and Induction, his Sub- 
ſcribing the Articles, and Declaring a full 
and free Aſſent and Conſent to the Book 
of Common Prayer Page 221 

But after 10 or 20 Years Poſſeſſion the 
_ Clergy ſhall not be put to the Proof of 
theſe Subſcriptions, for the long Poſſeſſion 

is a Preſumption, unleſs ihe contrary is 

roved 232 

6. But if the Parſon ſhews Admiſſion, Inſti- 
tution and Induction, he need not ſhew any 


Right in his Patron on the Ejectment 232 


7. The Oath of the Party i in Chancery, that 
the Eſtate is free from all Incumbrances, 
is a Preſumption that the Settlement made 
beforc any ſuch Purchaſe or Mortgage is 
fraudulent; but then there muſt be a Fraud 
reſumed in the Party, ſo it muſt be left 
to the Jury, whether they will preſume a 
Fraud or Perjury 232, 233 
8. If on Not guilty pleaded the Leſſor of the 
Plaintiff ſhew a F eoffment, the Defendant 
may give Covin in Evidence, but not on 
Nient feoffa pas 
9. But if a Feoffee by Covin pleads 5 
was ſeiſed at the Time of the Judgment 
by virtue of a Feoffment, and the —— 
that he was not ſeiſed, on this Iſſue the 
Covin may be given in Evidence 234 
10. If the Heir pleads Riens per deſcent, and 
gives a Feoffment in Evidence, the Plain- 
tiff may give Covin in Evidence 234, 235 


11. If 


11 
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11. It Copies of Court Rolls be ſhewn. to 
prove a cuſtomary Eſtate, the Enjoyment 
of ſuch Eſtate muſt be proved Page 235 


Not guilty in Treſpaſs. 

1. What Evidence may or may not be given 
on the Part of the Plaintiff | 236 
2. Secondly, on the Part of the Defendant 
| 236 

3. If the Plaintiff aſſign the Treſpaſs ia an 
Acre thus butted and bounded, Evidence 
of Treſpaſs in half that Acre is ſufficient 

| 236 

4. If one Tenant in Common bring Treſpaſs 
without the other, the Defendant muſt 
plead this in Abatement, and cannot take 
Advantage of it on the General Iſſue, 
otherwiſe in Ejectment 237 
5. But if one brings the Action againſt the 
other, he may take Advantage of this on 
the General Iſſue 238 
6. In Treſpaſs for taking down a Pew, that 
the Pew was fixed to a Pillar of the Church 
with a Nail is good Evidence, but not that 
it was fixed with a Chain 238 
The Defendant cannot give a Licence, or 
Defect of Incloſures, in Evidence 252, 252 
8. That he came into the Plaintiff's Ground 
to glean may be pleaded, but not given in 
Evidence | 253 

. The Defendant may plead that he came 
into the Plaintiff's Cloſe to take his own 
Horſe, but cannot give it in Evidence 253 
10. A Right to a Way may be pleaded, but 
not given in Evidence 254 
11, In 
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11. In Treſpaſs for the Meſne Profits after a 
Recovery in Ejectment, the Defendant can- 
not inſiſt on any Title that was over-ruled 
on the Ejectment Page 255 
12. In an Action for falſe Impriſonment, the 
| Defendant may give in Evidence, that he 
took the Plaintiff by virtue of a Warrant 
from a Juſtice of Peace, by the 7 Fac. 1, 


| 2 
13. The Defendant may juſtify, by Reafon 
of a Preſcription, but cannot give it in Evi- 
dence . | 257 
14. The Defendant may give in Evidence, 
that the Right of the Freehold was in J. S. 
and that he entered by his Command 258 
15. In an Action againſt an Inn-keeper, he 
may give in Evidence, that he told the 
| Plaintiff his Houſe was full, and that he 
could not lodge him, and that notwith- 
ſtanding, the Plaintiff went in and lodged 
25 
16. If the Recoverer brings Treſpaſs, . 
the Judgment be reverſed by Writ of Er- 
ror, he may give this Matter in Evidence, 
and maintain his Declaration 239 
17. In Treſpaſs, Evidence of Agiſtment of 
Beaſt taken into the Land of the Defen- 
dant, will maintain the Declaration 239 
18. In Treſpaſs, Qu. Clauſ. Sc. et alia Enormia 
ei intulit, any Matter that ariſes ex turpi 
cauſa, may be given in Evidence, as an In- 
jury done to the Plaintiff's Daughter 240 
19. If a Man declare of Treſpaſs, in a certain 
Cloſe abuttan. ſup. guodd. molend. in tenura, 


J. S. 


20 
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J. S. he muſt prove the Mills formerly in 
the Tenure of J. S. Page 240 
20. In Treſpaſs for digging a Hole in the 
Way, whereby his Horſe fell in, Ec. the 
Plaintiff muſt prove the Way, and that 
the Defendant dug the Hole 241 
21. If upon Evidence it falls out, the Treſ- 
paſs was done before the Action brought, 

it ſuffices 241 
22, If a Man be proved dead, when it is 
declared he aſſumed, Proof of a Promiſe, 
at another Day, is good; but in Treſpaſs, 
Proof of his Death on the Day diſcharges 
the Action | 241, 242 
23. In an Action on the Cuſtom for ſafe Car- 
riage, Evidence of the Delivery, and Charge 
to carry them ſafe is good, without ſhewing 
Whither; and if no Price be ſet, it ſhall be 
intended for the common Price ; but if a 
ſpecial Agreement be ſet out, that muſt 

de prove | 242 
24. The Defendant may prevail on Not 
jor in Treſpaſs, by making Title to the 
Lan 242 
25. Qu. by making Title to the Profits 242, 
243 


Not puilty in Trover. 

1. In this Iſſue, two Things ought to be 
proved, the Property and Converſion 259 
2. In Trover againſt Huſband and Wife, the 
roving the Goods in the Poſſeſſion of the 

Wife is ſufficient "+ ag 
3. If Goods be delivered by the Owner to 
A. to keep, and he converts them to his 
own 


4 
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N. 


own Uſe, this is ſufficient Evidence of a 


Trover \. „ e 
4. Or pawned, and the Owner tenders the 
Money, and the Bailee refuſes to deliver 


them, this is Evidence of a Trover 


260 


5. A Requeſt and Denial is Evidence of a 
Converſion | 2860, 261 
6. If Trover be for bare Money, a Requeſt 
and Denial is ſo ſtrong a Preſumption of 
Converſion, that nothing can be proved to 
the contrary z but if it be for Money in a 


Bag, it is not concluſive Evidence 


262 


7. Where the Defendant has a general Pro- 
perty, he may give it in Evidence on the 


General Iſſue 


bot 
8. If the Nature of the Things be altere, 
this is good Evidence of a Converſion, 


but not of a Writ of Detinue 


264 


9. The Abufe of a Horſe lent is no Evidence 
in Trover ; but if a Man lends his Horſe 
to go to York, and he goes to Carliſle, this 


Evidence will maintain Trover 


265 


10. If an unjuſt Taking of Goods be pro- 
ved, this is good Proof of a Converſion, 
though there be no Proof of a Demand 


and Refuſal 


266 


11. In Trover the Plaintiff muſt prove Pro- 


perty, but not in Treſpaſs 


Net guilty in criminal Matters. 


268 


1. If the Indictment be of Felony at one 
Day, and the Evidence of Felony at ano- 
ther, yet the Jury may find generally againſt 
the Priſoner; but if they give a general 


Verdict, the Party inay falſify .. - 


268 
1 
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2. If che Indictment lay the Felony at one 
Place, and the Evidence proves the Fact 
done at another, in the ſame County, this 
will maintain the Indictment Page 269 

3. On an Indictment of Murder Self- defence 
ſhould be given in Evidence, and not 
pleaded, becauſe nothing can juſtify a pri- 
vate Man's killing another 270 

4. If a Man be indicted of poiſoning, Evi- 
dence of ſtabbing does not maintain the 
Inditment 270 

5. Indictment that A. gave the mortal Blow, 
and that B. and C. and D. were preſent and 
abetting, the Evidence that B. gave the 
mortal Blow, and that C. and D. were pre- 
ſent and abetting, maintains the Indictment 
2 271 

6. But if two are indicted as Principals, and 

the Evidence proves one Acceſſary, he 
mult be diſcharged 271 

7. If a Woman were indicted for killing her 
Baſtard, formerly the Evidence ought of 
have been; that ſhe actually killed it; but 
now by the 21 Jar. 1. c. 27. the very 

endeavouring to conceal the Death is Evi- 
defice of Murder, unleſs ſhe contradict it 
by another Proof, and prove at leaſt by 
one Witneſs, that the Child was ſtil- born 

FE 271, 272 

8. If a Man be indicted on the 1 Jac. 1. c. 8. 
and the Evidence is, that the Deceaſed 
ſtruck firſt, this will maintain an Indict- 
ment for Manſlaughter 272 

9. Indictment for Murder, if it be proved 
the Words aroſe on a Provocation, the 

Z Jury 
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Jury may find him guilty of Manſlaugh- 
ter Page 272 


10. Indictment for Murder ex malitia, and 
the Evidence is of killing without Provo- 
cation, or an Officer, or that the Party was 
committing an unlawful Act, this is Proof 

of Murder, for in this Caſe the Law im- 
plies the Circumſtance of Malice 273 


Mullum fecit Vaſtum. 

1. The Defendant cannot give in Evidence 
that the Houſes were repaired, and the 
Waſte ſet right before the Action brought, 
or Licence to cut down Trees 273, 274 

2. But the Defendant may give in Evidence, 
that the Houſe was ruinous at the Time of 
the Leaſe made, that it fell by the Wind, 
or by Tempeſt, or was burnt by accident, 

Haß 274 

3. If the Defendant cut Timber, and lay i 
out in Repairs, .he muſt plead this, and 

cannot give it in Evidence 274, 275 


Nul tiel tort nul Diſſeiſin. 
1. A Man cannot give a Releaſe after the 
Diſſeiſin in Evidence, but muſt plead it, 
but he may give a Releaſe before the Di., 
ſeiſin in Evidence 295, 276 


Proof of the Iſſue on whom. 

1. Where the General Iſſue is in the Nega- 
tive, the Plaintiff muſt begin with his 
Proofs, becauſe the Defendant cannot 
prove the Negative 147, 148 
2. But where the Law ſuppoſes the Matter 
contained in the Iſſue, there the oppoſite 
Party 
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Party muſt be put to the Proof, though it 
be a Negative, as in the Iſſue, Ne unques 


accouple | Page 148 
3. In a Writ of Right, the Evidence muſt be- 
gin from the Tenant 149 


Judges. See Jury. 
Judgment. See Averment. Erecuto, 
&c. 1. Execution. Copy, 9. Pay- 
ment, 3. QUerdi#, 17. CUitnelfs, 14. 
TUrit,. 2. , : 


Jury. See Exemplification, 3. Feoff- 

ment, 5. 6. Deeds, 11. Executoz, 
_ &c. 2. Non eſt fact. under Iſſue, 21, 22. 
King. Seal. 

1. The Jury are the only Judges of the Fact, 
and are to-make the Deductions and Con- 
cluſions from the Evidence 185 

2. But the Court cannot make any Deductions 

and Concluſions as to the Truth of the 

Fact, unleſs they flow neceſſarily and de- 

monſtratively from the Evidence the Jury 
have ſtated 185, 186 


Juſtice of the Peace. See Not guilty in 
Treſpaſs, under Iſſue, 12. Dath. Wart- 
Juſtiſication. See Not guilty in criminal 
Matters, under Iſſue, 3. Afault, under 
Trelpaſs, 1. (Warrant, 1. 


K. 

King. Sce Cozn, 15. Evidence, 9. Sta- 
tutes, 12, 19 Trover, 3. Uerdit, 18. 
1. The King may withdraw a Juror, which 
is in Nature of the Nonſuit of the Subject, 


37, 38 
a £ 


& 2 
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Law Mager. See Nil debet, under Ve, 
2, 3. Non aſſumgſit, under Iſſue, 2. 
Summons. | 

1. A Man cannot wage his. Law againſt an 
Infant r, 

2. Or where he is charged as Receiver, Mo- 
ney being paid to him to pay the Plaintiff 

8 

3. On Debt for Rent on a Leaſe for Vows: 
the Defendant cannot wage his Law 278 

4. Nor in an Action of Deceit or Treſpaſs, 
nor if Defendant be attainted, or outlawed 
in ö that charged Him with. De- 
ceit or Injury 278, 2 

5. Law Wager lies on a Debt by Ample Con. 
tract, but not on an Aſſumpft 182, 1 8 7 


Leaſe, See Not guilty in Ejeftment. Nil debet 
under Ifue. Lam Wager, 3. Date, 
4. Feoffment, 2. Rent. Qotd, &c. 4. 

1. A Demiſe may be without Deed 86 

2. Where a Leaſe is made from the Date, or 
from thenceforth, the Intereſt paſſer im- 
.mediately, otherwiſe from the Day of the 
Dae: ...- | 213 

3. A Leaſe of one Commencement cannot 
be proved by a Leaſe of another; but 
where a Man alledges a Leaſe to anſwer 
ſome ſpecial Purpoſe, and the Jury find 
a Leaſe of another Commencement, yet if 
the Leaſe be ſufficient to anſwer that' Pur- 
poſe, he ſhall prevail 218, 219 

4. If I make a Leaſe, and quit Poſſeſſion, 
though the Leſſee never enters, I may 

I | | charge 
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charge him in Debt for Rent; ſo if he 
enters and aſſigns to another; but ! can 
never charge him with Waſte done after 


the Aſſignment Page 28 1 
5. See the Law as to giving ; Warning 284, 
285 


atent. See Profert, under 
eeds. Witneſs, 10. | 
Lfbel. See Exitnfnation. 
Licence. See Nun fecit vaſtum under 
Aue, 1. Evidence, 9. Not guilty in 


Treſpaſs, under Jſſue, 7. 
- Livery. See under Feoffment. 


 Lunatick, See under Meat. 
Landon See Witneſs, 23. 


Letters 


Sins; See Fine. Ejement, 3. Evt- 


Dence, 1 
1. "Whether a Manor be Anon Demeſne or 
Not, is to be tried by Domeſday Book, 
from the InfpeRtion of the Court 78 


Martiage. See Aion an the Caſe Aſump- 
u, 2 | Inditkment. Qerdit, 8. _ Wit- 


neſs. ; 
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Murder, Manſlaughter. See Ver guilty 
in criminal Matters, under Jfſue, 3, 4, 5, 
7, 8, 9, 10. F 


N. | 
"i Nil Debet, 279. 
| | Monſuit. See King. 
Notary. See Prozeft under Bills of Ex. 
change, 4. 


Notes. 
1. Compariſon of Hands is ſufficient Evi- 
dence of Notes Pape 112 
2, Notes are either Merchants, or that paſs 
between Party and Party 113 


Notice. See Leaſe, 5. 


| . 
Dath. See Perjury, 3. 
1. An Oath or Debt before a Juſtice of Peace 
is good Conſideration for a Promiſe to pay, 
but it is not ſuch an Oath as the Law will 
puniſh for Perjury | "ol 


Dutlawz. See Conn, 15. Titnefs, 44. 
Dyer, See Bond, 3. Non eſt fact. under 
Iſſue, 21. 


B 
Papiſt. See Witneſs, 66. 
Pardon. See (Uitneſs, 3 „40, 41, 
Pariſh. See Witneſs, 21. 
Parſon. - See Not guilty in Ejefment under 
Iſſue. The Title, &c. under Iſſue, 4, 5, 6. 
Partners. See Non aſſump/it under Flue, 5. 
Parties. See Prafert, under Deeds, 2. 
EY Papment. 
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Papment. See Solvit ad diem & Nil debet, 
vader Jſfue, 10. Law | Wager, ' 2. 
Pꝛeſumption, 7. 

1. Where I am . to pay a Sum of Mo- 
ney to two, Payment to either is ſufficient 

Page 174 

2. When a Payment to a Scrivener is good 

174» 175 

3. Where a Man gets Judgment, Payment 
to his Attorney is good 175 

4. Condition to pay to the Obligee, and the 
Pariſhioners of D. Payment to the Obligee 
and two of the Pariſhioners is good 174 

5. Payment to the Deputy 1 is good 174 

6. The Debtor is to appoint the Manner of 
Payment 177, 178 


Pawn. See Not guilty in Trover, under 
Illue, 4. 
Penalty. See Statutes, 4. 


Perjury. See Oath. Ar/wer, 4, 5, 6. 
' Depofitions in what Caſe, &c: under Court 
of Chancery, 11. Trial, 6. Cttnels, 
13, 29, 41, 42. 

1. A Witneſs in Chancery may be proſecuted 

for Perjury, either at Common Law or up- 


on the Statute 66, 67 
2. But in the Eccleſiaſtical or County Court 
at Common Law only 67 


3. Perjury may be puniſhed at Common Law 
in any Court that has Authority; but an 


Oath coram non Judice 1 is conſidered as no 
Oath | Trio 7 | 


Pew. See Not guilty in Treſpaſs, under 
ſſue, 6. 
Z 4 Pillozy, 
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Pillozy. Sce {WI $4: 3851107 
Place, See Felony, Net: gailty in crimi- 
wal Matters, "under. Acne, 2 
Plea. See Jdſue. Prefert under Deeds. 
4 7, 12, 13. Feoffmeut, 2, 3, 5 Aver⸗ 
ment. Executoz, &c. 1, 2. Reco2ds, 4. 
Statutes, 4, 5, 6, 7, 8, 9, 10. Aſſault, 
under Treſpaſs, 2. 
1, Why the Law will not allow double Pleas 
Page 110 
2. Where one Action is a good Plea to bar 
another 266, 267 


Pope. Sce Evidence, 8, 9. 
Poꝛts. 


1. What is done in or out of the Ports is 


evidenced by a Survey of the King's Port 


in the Exchequer Fe" 


Poiſon, Sce Not guilty in criminal Matters, 
under Iſſue, 4 | 
Poſſeſſion. See 7he Title, &c. under Not 
Fly i 5 in Ejettment, under I fue, 1. 5. 
eeds, 7, 12, 13. Feoffment, 6. 
Pꝛeſumption, 3 


Pꝛeſcription. See Ebddonte. 10. Grant, 1. 


Preſumption. See Baron, &c, 2, 3, 4. 
Entry, Feoffment, 6, Deeds, 15, 
16. vidence, 8 + | JE Entry. 3 
Title, &c: under Not guilty in EjeZiment, un- 

der Iſſue. 5 7. Not guilty in Trover, un- 
der Iſſue, 6. WUtltneſs, 10. 


1. In an antient Recovery the Preſcriptian is 


in Favour of the Recoverer that the Tenant 
to the Præcipe was ſeiſed 27, 28 
| | 2. Te- 


NN 
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2 


BY: 


efumptſon: 

2. Tem Life, Ain un Fee be 
in Remainder ſuffers a Recovery with ſin- 
gle Voucher, if the Recovery is antient, 
Surrender will be prefumed, not if modern 

Page 27, 28 

3. If he 3 to whom the antient Deed 
"= made, has been in Poſſeſſion of the 
Lands contained in the Deed, ſuch Poſ- 
ſeſſion ſhall be preſumed to be under the 
antient Deed, unleſs the contrary be proved 
6 

4. Profemarions what 159, 3 

5. Are two-fold, violent or probable 160 

6. Violent Preſumption i is whenCircumſtances 


are proved that neceſſarily attend the Fact 


160 

7. If a Man gives a Receipt for the laſt Rent, 
the former is preſumed to be paid, eſpe- 
cially if it be in full of all Demands ; and 
if it be under Hand and Seal, the Pre- 
ſumption is ſo violent, that the Law ad- 
mits of no Proof to the contrary 160, 161 


Püncipal and Accefſary. See Nox guilty 


in criminal Matters, under 
1. All are Principals in Treſpaſs and Trea- 
ſon, but there are Acceſſaries in Felony 


; 254, 255, 271 
Palvtes, See Profert, under Deeds, 2. 


babilit 
The Nature of Eu v. 147 


Pꝛobate. See under ill. 
* Ppofert. See under Deeds. 
Paoht- 


Pꝛohibition. See under (Urits. - 
. © Pzomiſe. See under Action. 
P2oviſo. See Statutes, 5. * 


7 I» 
Quantum meruit. See under Iſſue. 


R. 

Rape. See Mitneſs, 32. 
Raſure. See Deeds cancelled under Deeds. 
Receipt. See Pꝛeſumption. 
Receiver. See Law Mager, 2. 

Recital. See Deeds, 14. 


Reco2ds. See Copy, 1, 2, 3, 6, 7. Profert 
under Deeds, 11. (litneſs, 10. 

1. Records, what Page 6 
2. Are Authority beyond all Contradiction 7 
3. Why neceſſary to be lodged in a certain 
Place 7 
4. Where the Record is pleaded it muſt be 
tried on the Iſſue Nul tiel Record, and it 
mult be brought ſub pede Sigill! 26 

5. But where the Iſſue is upon a Fact, a 
Copy of the Record may be given in Evi- 
. dence to ſupport the Fact 26 
6. Where the Record is Inducement, and 
not the Giſt of the Action, it muſt be 
given in Evidence 27 

7. Why the Proceedings in Chancery and the 
Rolls of the Court are not Records 48 


Recovery Common. See Preſumption, 


I, 2. Gold, &c. 2. 


N I. In 
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1. In an antient Recovety you need not 
prove any Seiſin in the Tenant to the Præ- 
cipe, but muſt in a modern Page 27 

2. Tenant for Life, Remainder in Tail, if 
they join in a Recovery with ſingle Voucher, 
that will not bar the Tail; but if they come 
in as Vouchees in the double Voucher, he 

in Remainder will be barr'd 28 


Reo. See Entry, under No? guilty in 
Ejettment, under Iſſue, 4. 


Begiſter. See Indickment. 
1. The Regiſter or a Copy good Evidence 
76 
2. The Original of the Regiſter 76, 77 


Of Relatfon. 
Relation being the Act of Law, ſhall do no 
Man an Injury 220, 239 


- Relations. See Uitnels, 30. 
Releaſe. See Nul tie! Tort, &c. under Tf- 
ſue, 1. Nil debet, under Iſſue, 10. Pro- 
fert, under Deeds, 10. 
- Rematnder, See under Eſtate. 


Rent. See Law 1 3. Preſump- 
tion, 7. 

1. If the Leſſor enter into Part, the whole 

Rent is ſuſpended, and ſhall not be ap- 


portioned 283 
2. If a Stranger evict the Leſſee of Part, the 
Rent muſt be apportioned 283 


3. On the Plea of Riens Arrear or Levy per 
Diſtreſs, Ne aunque ſeiſie is not gocd Evi- 


dence 284 
Rever- 


I . —— — 
. 


The, TAB L. E. 


Reverſion. See Gerdict, 10, 14, 18. 
Beoſue See . . al 


| Satigtattion. See Debt. 
Scire facias. See under {{lrit. 
Scrivener. See Papment.,. 2. 


Seal. See Deeds cancelled, under Deeds, 
6, 7» 8, 9, 10. Non eſt fat. under Iſſue, 
13, 14, 17. Exemplitication, 2. Copy 


4 5+ 
I. Why Things under Seal are to be deli- 
vered to, and carried off by the Jury, but 
not ſworn Copies or other Writings Page 
18 
2. The Invention of Sealing 17, 80 
3. Seals of publick Credit are full Evidence 
in themſelves, but Seals of private Credit 
are no Evidence but by an Oath concur- 
to their Credibility 19, 20 
4. 006 Man ſhall be allowed to contradict 
what appears under his Hand and Seal 


176, 177 


Seiſin. See Recovery Common. 
Sentence. See Court Spiritual, 1. 
Sheriff. See Statutes, 1v. TUrit, 2. 


Statutes. See Moid, &c. 1, 2. CUit- 


nels, 24. 
1. Acts of Parliament, what 10 
2. Either general or private 10, 


3. Why on general Acts the printed Statute 
is Evidence, but on private not, but they 
muſt be proved by a Copy 10, 11, 12 


4. Qu. If an Information or Action is brought 
| on 
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Statutes. 60375 
on a penal bes and there is another 
Statute that exempts or diſcharges the De- 
fendant from the Penalty, it. to be 

and cannot be given in Evidence 
on the General Iffue Page 11 

5. A faving Proviſo in any Act may be 

ven in Evidence if it is Matter of Fact, 
ag be pleaded. if it is a Point of 

Law 11, 12 

6. A general AR is taken Notice of by the 

_ Jadges or Jury without being pleaded, but 
not a particular Act 41 

7. But a private Act may be given in Evi- 
-denee, if it relates to the Iſſue, though = 
_ pleaded 

8. But both publick and private Statutes muſt 
be pleaded, where they make void any 
Solemnities 43 

9. So the Stat. of Eliz. touching Uſurious 
Contracts, though a general Law, muſt 
be pleaded, and cannot be given in us 
dence 

10. And — 23 H 6. chap. ro. of Sheriffs 
Bonds: 

11. Why in an Attaint a particuler Act can- 
not be given in Evidence, that was not 
given to the Petit Jury, but a general Act 
may 45 

= A Law which concerns the King, or all 

Lords, is a general Law 46 
| 13 Law that concerns the Temporal Lords 
is private 46 

14. What relates to all Officers is general, 

to particular Officers, particular 47 


15. What 


yg 
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Statutes. 
15. What relates to all Spiritual Perſons, 01 or 


all Trades, is general; to one Set or Kind 
of Trades, particular Page 47 
16. A Law relating to ſome Counties or 
Pariſhes is ſpecial ; but though the Matter 
be never ſo ſpecial, if it relates equally to 
all, 'tis a general Law 4. 
1 15 Stat. of Minton. See Mitneſs, 20. 
3 H. 7. againſt ſtealing Women. See 


""Wiitnels, 33. 
19. 1 William 3. c. 8. Witneſſes Oath ad- 


mitted againſt the King in Treaſon. See 

Wiitneſ(s, 61, 62. 

20. Statute for amending, of the Law. See 

Solvit ad diem, under Jflue, 10. 

21. Statute of Jeofails. See Iſſue, 1. 

22, 21 Jac. 1. c. 16, of Limitations of Ac- 
tions. See Non aſſump. infra, Fc. under 

Iſlue. 

23. Statute of Merton. See Com, 4. 4. 

24. 7 Jac. 1. c. 3. See Not guilty in Treſ- 


- . paſs, under Iſſue, 12. 
25. 21 Jac. I. c. 27. againſt Murder of Baſ- 


tards, See Not guilty in criminal Matters, 


under Iſſue, 7. 
26. 1 Jac. 1. c. 8. of Stabbing. See Net 


Luilty in criminal Matters, under Iſſue, 8: 
27. 18 Eliz. c. 3. of Baſtards. See {Ultt- 


nels, 55. 


Summons. See Mitnels, 52. 
1. If a Summons is not proved by two Wit- 


neſſes, the Defendant may wage his Law 
of Non-ſummons +1. 154 


Surrender. See Preſamprion 2. Copp- 
Survey. 
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Survey. See Evidence, 11, 12 
Sulpenſion. See Ni? debet, under Jfſue, 


6. Rent, 1. ry 
n 
Tenure. See Boundaries. 
Term. 
Why reckoned but one Day Page 93 


Terrier. Sce Evidence, 11. 
Timber. See mag fecit Vaſtum, under 
R 
Time. See Felony. Not guilty in criminal 
Matters, under Tflue, 1. - 
Title. See EjeXment. The Title, &c. un- 
der Not guilty in Ejefment, under Iſſue. 
Treaſon. See under Pyinctpal, &c. 
; CUitneſs, 31, 54, 61, 62. 
1, The Wife is not bound to diſcover Trea- 
ſon of her Huſband, but the Son is of the 
g Father 13 6 


1. When the Action is upon a Tort, one 
may be found Guilty, and the reſt acquit- 
ted; but when upon a Contract, all or 
none muſt be found Debtors 238 


Treſpaſs. See Law Mager. Net guilty 
i Treſpaſs, under Iſſue. Dꝛincipal, &c. 
Mol . guilty in Trover, under Iſſue, 11. 
Trover, &c. 4. Uerdif, 3. Witneſs 
38. (Urit. 2. | 
Aſſault and Battery. See litneſs, 12. 
1. Treſpaſs of Aſſault and Wounding, the 
| Defendant pleads Non cul. as to the Vi & 
arms, and as to the Aſſault he juſtifies by 
a Molliter manus impoſuit ; the Juſtification 
ſhall 


———— ——— — ——— 
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Treſpaſs. 
ſhall be. firſt . but if the Iſſue had 
been to the Wounding, then that might 
have been firſt tried Page 255 
2. The Defendant ought to plead Son Aſſault, 
and cannot give it in Evidence 256 
3. That the Plaintiff bent his Fiſt at him, or 
that he laid his Hand to his Sword, is 
Proof of an Aſſault ä | 256 
4. But if he did fo with this Declaration, 
= were it got Aſſizes Time, he would 
tell the Plaintiff more of his Mind, * 
no Afﬀaule 
5. If a Man punch another with his Elbow, 
in earneſt Diſcouſe, tis no Aſſault | 256 


Trial. See Aſwer, under Court at Chan 

ce 

r. The Otiginal of al Trials 4 

2. No double Trial by the Common the 

2 

3. When you give in Evidence any Matter 
at a former Trial, it muſt be berween the 
ſame Parties 30 

4. What a Man himſelf thar is king ſaid 
in Diſcourſe may, but what he Has ſworn 
at one Trial, cannot be given in Evidence 
at another Trial to ſupport him; -bup if 
*tis different from: what he ſwore at* the 
other, tis good Evidence as to his Di/- 
credit | 69470 

See Evidence. 15, 16. 

5. If the Inditment be given in Evidence 
for the Priſoner, and the Oath of a Per- 
ſon. deceaſed the Account of that Oath 
mult be upon Oath "ref * 

On 
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6. On an Information of Perjury on 4 Trial 
in E tment, one was produced to prove 
the Perjury; to prove what a Perſon de- 
ceaſed ſwore at the former Trial in FjeR- 
ment | Page 70, 71 


Trover and Converſion. See Not guilty 

in Trover, under Ifſue. 

1. If a Man takes my Horſe and rides him, 
I may have an Action of Trover, though 
he redeliver him | 263 

2. Goods delivered to a conimoti Carrier are 
ſtolen, I cannot maintain Troyer ; but an 
Aion on the Cuſtom of England 263, 


204 

3. If che King's Purveyor takes Beds, this is 
no Conver to his Uſe, but to the King's 
204 


4. If a Mah recovers in Treſpaſs, he cannot 
being Trover; but if Judgment is given 
againſt him in T Treſpaſs, he may afterwards 
maintain Trover aun 


Traft. Sce Entry, 7. (itunes, 4. 8. 
Tythe; Modus. See N debet, under Iſ- 
2 I 255 ** 10. _ under 
ot gailty in Ejettment, under 4. 
Aerdttt, 16. Witneſs, 21. bY 


derdit See e. under Ine. 22, 


1. If a Verdict be had on as ſame Point, 
and: between the ſame Parties, it may be 


given in Evidence, though the Trial was 


not had for the ſame Lands - 29 
| A a 2. Why 


— — 
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2.. Why one not Party. to the Trial ought 
not to be bound by the Verdict Page 30 
3. When a Verdict in an Ejectment or Treſ- 
paſs is founded only on the Party's own 
Oath, it may not be given in Evidence on an 
Action brought for the ſame Treſpaſs; but 
when it is founded on other Evidence, be- 
ſides the Party's own Oath, it may 30, 31 
4. In an Appeal, the Verdict on the Indict- 
ment, and what a Perſon deceaſed ſwore 
at the Trial, cannot be given in Evidence 
32 
5. Why a Verdict in a criminal Caſe cannot 
be given in Evidence in a civil one 32, 33 
6. If a Verdict be given in Evidence againſt 
the Defendant on the ſame Point, though 
another Party were Plaintiff; yet in ſome 
Caſes it may be good 33 
7. In an Ejectment againſt ſeveral, the Ver- 
dict againſt one cannot be given in Evi- 
dence againſt the reſt 1 33 
8. But if a Man convicted of having two 
Wives dies, and the ſecond Wife claims 
Dower, the Verdict cannot be given in 
Evidence; but the Queſtion being, whe- 
ther the Marriage be lawful or not, the 
Writ muſt go to the Biſhop ; but the Ver- 
dict may be made an Exhibit in the Cauſe 

before the Biſhop 33» 34 
9. Nobody can take Benefit by a Verdict that 
had not been prejudiced by it, had it gone 
contrary if + 1 us 
10. If a 1 for Years recovers againſt 
B. the Reverſioner may __ this Verdict 
in Evidence 34 


x. Te- 


„ 
UGerdickk. | - 
11. Tenant for Life, the Reverſioner in F ee, 
B. brings an Ejectment againſt Tenant for 
Life, and a Verdict is' given againſt B. 
Qu. if the Remainder Man may give this 
in Evidence againſt B. Page 34, 35 
12. But a Perſon that has no Prepadice by 
a Verdict, cannot give it in Evidence, tho 
his Title turns on the ſame Point 
13. If A. prefers a Bill againſt B. and B. 
again C. and A. for the ſame Matter, and 
a Trial is directed, the Depoſitions in the 
Cauſe between A. and B. cannot be given 
in Evidence | 35 
14. A, Leſſee of B. brings an Ejectment 
againſt D. and the Verdict goes for the 
Defendant, this is Evidence againſt B. 35, 
6 


15. But a Verdict againſt Tenant for Life is 
no Evidence againſt the Reverfioner 36 
16. Ou. whether an antient Verdict in Prohi- 
bition, where the Cuſtom of Tithing is 
115 out, is Evidence, againſt another Pa- 
riſhioner hot Party to the Verdict, nor had 
the Lands in Queſtion 36 
17. If a Verdict be given againſt J. S. and then 
Judgment were arreſted, and then F. S. 
aliens to 7. NV. Qu. if this Verdict may be 
given in Evidence againſt J. N. 37 
18. In an Information, if the King withdraw 
a Juror, on a ſecond Information you can- 
not give in Evidence that the Jury were 
agrecd on their Verdict, but you may 
againſt the Alienee of the Crown 37, 38 


Az Jod 
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Aold and Uoivable. See Non # fo 
under Ilſtie, 12, 14. Deeds cantelle der 
Deeds, 2, 3, 4, 5, 9, 10, DStatiites, 
t. Acts of Parliament "that make vbid — 
 Soltmnities; do not make them mere N il 
lities, but only voidable by the Parties pre- 
judiced Page 43, 44 
2. 'So 2 Fine is made void by Melanie 2. 
= a Recovery by Wife with ſe- 

nd uſband by 11 H. 7. yet are con- 


ſtrued to be only voidable 45 
3. The Contract of an Infant is not void, 
but voidable . 
4. A Wife may make a Leaſe of her own 
Land, and this is only voidable; but if ſhe 
doit by Attorney the Leaſe is void 211 


QAoluntary. See Fraudulent Settlement, un- 
der Fraud, &c. 
Aſury. See Statutes, 9. Witnels, 13, 


W. 
Mager. See under Law eat: | 


Warrant. See Writ, 2, 3. 

1. A Stranger is not bound to Seat the 
Warrant of a Juſtice of Peace, but an Of. 
ficer only; but he may Ar as Servant 
to the Juſtice 257 
2. A Conſtable is not compellable to execute 
a Warrant out of his own Liberty ; but he 
may execute any Warrant where the Juſtice 
has Commiſſion 336367 


Warranty. See Non afſumpfit, under J[- 
ſue, 7. 
4 Waſte. 
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Watt See * Leaſe, 21 deln wit weft, 


ein ks = Copy, 5 3. 
al e Spiritual, 3. Pro- 


"ues under 2, Witneſs, 15 


I, i a Man deviſe Lands by Force of the 
Statute of Wills, or by Cu om, the Pro- 
bate of the Will cannot be given in Evi- 


dence Page 72, 73 
2. The Way of authenticating Wills by the 
Civil and Feudal Lac 71, 72 


3. The Ledger is Evidence to prove a Rela- 
tion between Father and Son by the Fa- 


ther's Will, but not the Copy of it, 73 


14 
4. A Will that has partly the Form of a Will, 


2p artly of a Deed, may be given in 
nce as a Will 75 

5. If one Witneſs prove that the other two 
were there preſent, and ſigned the Will 
with him, this is good Proof according to 
whe, Statute _— 

| Probate. | 

I. The Probate under Seal is good Evidence 
as to the perſonal Eſtate 73 
2. But where a Perſon in Ejectment would 
ove the Relation of Father and Son by 
bis Father's Will, he muſt have the origi- 
5 7 and not the Probate only ty 
dverſe Party may give in Evidence 

5. Ge the Probate was forged, or obtained 
by pate | 75 


A2 3 Witneſs. 
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Citneſs. See Trial, 4, 5, 6. Ul, 
&c. 1, 5. Summons. "Examinations 
befo2e a CMoner. - Commiſſion: ' A1. 
ſwer, under Court of Chancery, 9. 

1. Perſons are excluded from Ace ade for 
want of Integrity and Diſcernment Page 

121 

2. Witneſſes intereſted, Perſons ſtigmatized, 
Infidels and 2 are excluded 

for want oſ Integrity 121, 142, 143, 

| 144, 145, 146 

3. No Man can be a Witneſs for. himſelf, 

but he is the beſt Witneſs againſt himſelf 


122 
4- A naked Truſt does not exclyde a Man 
from being a Witneſs 122, 122 


5. A Guardian in Socage may be n for 
his Ward 5 

6. If an Infant brings an Action by Gewinn 
he cannot be a Witneſss 123 

7. An Executor is a good Evidence in a 
Cauſe relating to a Will, where he is not 

a reſiduary Legatee 123 

8. Neither the Truſtee nor Ce/ftuy que T ruſt of 

2 Freehold is a good Witneſs to prove the 


Title 123, 124 
9. Tenant at Will may prove Livery of Seiſin 
in the Leſſor | 124 


10. A Scire facias to avoid a Patent, .it is no 
good Exception to a Witneſs that he is 
Deputy to the Perſon who would avoid it, 
becauſe the Scire facias being in the King's 
Name, it cannot be preſumed contrary to 
the Record that the Intereſt is in another, 


124, 125 


11. It 
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Witness. 
J. 1. It is no good Exception toa Witneſs that 


he has Common per cauſe de vicinage or Shack 
in the Lands in Queſtion Page 125 
12. In all publick Proſecutions the Party i in- 
jured — be a Witneſs where there is no 
private Advantage to himſelf, as on an In- 
formation of Aſſault and Battery 126 
13. But if there ariſe any private Advantage 
: ro the Proſecutor, he cannot be a Witneſs, 
as on an Information of F orgery, or on the 
Statute of Uſury and Perjury 126, 127 
14. In an Information of a Cheat for obtain- 
ing a Judgment, the Wife of the Party 
iat whom the Judgment was obtained, 
and the Party impoſed on was allowed to 
be Evidence | | 127 
15. If the Obligee deviſes the Debt to the 
Obligor, and the Executor delivers up the 
Bond cancelled, the Obligor is a good Wit- 
neſs to prove the Teſtator compos 128 
16. But the Mortgagor in ſuch a Caſe would 
not, though the Mortgage Deed was can- 
| celled 128 
| 17. If the Men of one County, City, Hun- 
dited, Town, Corporation or Pariſh, are 
Evidence as to the Rights of ſuch Town 
5 128, 129 
18. On an Indictment for not repairing a 
Bridge, the Men of the County are Evi- 
+ dence whether it be in Repair or not 129 
19. But not in a Caſe relating to the Bounds 
| of a County carried on at a County Charge 


129 
A a 4 20. If 
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20. If the Hundred be ſued on the Serve 
of Vinten, none of tg Hundred can be 
a Witn Page 129 
21. Ne Inhabitants of a Pariſh canpot be 
Witneſſes in Relation co common or the 
Modus decimandi 129 
22- The Inhabitants or Freemen of a Corpa- 
ee are Witneſſes to a Thing relating to 
che Publick, where their private F. 97 

is not concerned 
23: In an Actiqn on the Caſe by the Mayor, 
Sc. 7 the Water-Bailage, a Free- 
man of Longin may be a Witness 130 
24. Where a Statute Law would ede no 
Execution unleſs a Party intereſted were a 
Witneſs, there he muſt be allowed 131 


261. W If this Rule will extend to Bye- 
132 

26. "Tt he Plaintiff gr Defendant cannot regu- 
larly be ; a Witneſs in their own, Cauſe, but 
one arbitrarily made a Pefendant is a good 
Witneſs 133, 134 
27. The Court will not allow the Evidence 
of a Witneſs who. has Part of the Lands, 
and fells after he is ſummoned or had No- 
tice of the Trial _ 133 
* an Action of Treſpaſs againſt two, 

en 


one May be a e for. che other 
1 * 


29. e of Pe againſt. 4. 
their Depolitions in C Derry 
to- 1 5 Point; on the Trial of 4. B 
and C. may be Witneſſes 135 


39. The 
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Mitneſs. | 
' 46. The Huſbatid wa Wiſe Glick be Wit- 


neſſes for or againſt each other; but no 
other Relation 15'excluded- Pape 133, 136 
31 In High Treaſon the Wife may be a 
Witneſs againſt her Huſband 136 
32. Is. In caſe of a Rape 1 
33. A Wife de fatto may be an Evidence 
againſt her Huſband indicted on the 3 H. 7. 


3 
34. Wife Witneſs to prove Goods delipeted 
on her Huſband's Credit 137 in Wortes. 
35. Declaration of Wife Evidence againſt her 
"Huſband i in a Cauſe for _— a Child 
137 in Notes. 
wy Wife Evidence glitt her Huſband on 
"any Indictment for afſauking het 5 in 
otes 
7 i maitits B. and after with T. ah Hei- 
"refs; and by her has Iſſue D. on Queſtion 
between D. and the collateral Heir of C. 
Au. if B. is a good Witneſs to prove ſhe 
was married to A. | D 
38. An Attorney, Counſel or Solicitor, may 
de examined to what he knew befote his 
Retainer, not to any thing imparted to 
him aftet | 2138, 139 
39. One a Party to the Crime may be Wit- 
neſs, though it leſſens his Credit 139 
40. What Crimes fo blemiſm the Reputation 
45 to render a Man unfit to be a Vitneſs 
142, 143, 144 
41. In what Caſes one fet on the Pillory = 
be a Witheſs, in what not 


42. If a Perſon guilty of thofe Crimes by 
which 
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Witneſs. 
which Credit is loſt; is ; pardoned.” ; ke thay 
_ Witneſs Page 144 
43. 2x. the Difference between the King's 
and a Statute Pardon 144 
44. If the King pardons one tried for Per: 
jury at the Common Law, he may be a 
Witneſs; but not if indicted on the Sta- 
tute 144, 145 
45. An Indictment of Perjury, and a Verdict, 
but no Judgment, the Traverſer may be a 
Witneſs 7 


46. Zews may be Witneſſes by our, though 


not by Civil Law 145, 146 
47. Perſons outlawed may be Witneſſes 146 
48. Ideots, Madmen oY Children are ex- 

cluded from Teſtimony 146, 147 
49. There is no Time fixed, wherein Chil- 

dren are to be excluded, but the Senſe of 

their Evidence is to appear from the Que- 

ſtions propounded to them 147 
50. A Witneſs produced muſt firſt be exa- 

mined on the Part of the Producer, and 

then the other Side may examine him 149 
51. The Oath of one Witneſs is good 150 
52. What will ſet aſide his Credit 150 
53. What will render his Teſtimony doubt- 
ful 150, 151 
54. Of the Credibility of two Witneſſes, 

where they agree in every Circumſtance, 


and where they diſagree in Circumſtances, 


153 154 
35. Full Evidence of two Witneſſes is neceſ- 
ſary, where the Trial is by Witneſſes only, 


as in caſe of a Summons 1 in a real Action; 
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in Chancery to contradict an. Ba 654 
to every overt * of Treaſon Part 154. 
455 

56. Two Wirneſſes were required i in caſe of 
Hereſy % 135, 156 
57. In Treaſon for counterfeiting the King's 
Coin, one Witneſs is ſufficient” - 156 


FM 


58. On the 18th of Ehz. the Mother only of 


a Baſtard is allowed Evidence of he re- 
puted Father, though the Trial is by Wit- 
neſſes 1 156 
59, If Men's Swearing can be reconciled, fuch 
Interpretation, ſhall be put, as ſhall make 
the Witneſſes agree _ 136, 15% 
60. One affirmative Witneſs countervails the 
Proof of ſeveral negative 137 
61. The Credit as well as Number of Wit- 


neſſes is to be conſidered © © 1 57, 158 


62. From whence the Credit of a Witneſs is 


17 be paged, how Tupporiee,,: how de- 
137, 158 


64. 1 U Witneſſes are equal Fo Number and 


Credit, how they are judged of 138 
64. In Caſes of Felony or Treaſon no Wit- 
neſſes are ſworn againſt the King, but are 
. Where there is only Judgment of Member 


159 


6 5. But this is altered as to Treaſon, by 1 Ann. 
159 

66. nfidels, Perſons excommunicate, no Po- 
piſh Recuſant, can be Witneſſes 145, 146 
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Elegit. See Profert under Deeds, 6. 


1. Whether the Entry of the Judgment Roll 


is good Evidence of an Elegit in an Eject- 
ment, or whether you muſt produce a Copy 
of the Writ of Elegit Page 9, 10 


| Capias. See Averment, Executoz, &c. 2. 


Prohibition. See Ulerdit, 16. 
Writ to the Biſhop. See Mer dict, 8. 


Writ. See Solvit ad diem, under Jfſue; 5. 
1. Where a Writ is only Inducement to the 
Action, you may prove it was taken out; 
but where it is the Giſt of the Action, you 
muſt have a Copy 40 
2, In Treſpaſs againſt a Bailiff for taking 
Goods in Execution, on Not guilty, you 
muſt give in Evidence not only the Judg- 
ment, but the Writ of Execution; and 
ſhewing the Sheriff's Warrant on the Writ 
1s not ſufficient 40, 41 
3. In an Action by an Attorney for his Fees, 
he may prove the Writ was taken out by 
a Watrant made by the Coroners on the 
Writ En 41 
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